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PEEFACE. 



The present book is mainly intended as a hand- 
book for those who are engaged professionally in 
criminal Courts, and it is hoped that it may serve 
as a guide to those who have not yet made a 
special study of the provisions of the new Act. 
It endeavours to point out clearly the changes 
effected by the Act in the conduct of criminal 
trials and proceedings, and to suggest the 
solution of doubts that have already arisen, or 
that may arise, as to the construction of some 
of its provisions. 

When the Act passed, it occurred to me that 
as I had had considerable experience of the 
practical working of a somewhat similar Act 
passed in 1891 in New South Wales (where I 
held during several years the office of Crown 
Prosecutor, and was therefore familiar with many 
of the points which had arisen under that Act) I 
could write some notes on the English Act which 
might prove useful to those who had to make 
acquaintance with its provisions. 

The present book is far larger than was ori- 
ginally intended, but, although the new Act is 
short, it makes so radical a change in the criminal 
procedure of this country that I felt it worth while 
to discuss its main provisions at some length. 

Wide as may seem to be the range of the ques- 
tions discussed in the notes, an endeavour has been 

a2 
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iv Preface. 

made to restrict them to matters immediately 
connected with the provisions of the Act. 

I have attempted not to shirk any point of 
doubt or difficulty that has occurred to my mind, 
entertaining, as I do, a lively sense of the per- 
plexity caused to the reader by the familiar 
expecHent of the author who adjusts judicial 
differences by interposing the conjunction "but" 
between two irreconcilable head-notes ! 

Frequent references have been made throughout 
to the works on Criminal Evidence of Archbold 
and Roscoe, as I have assumed that any one 
wishing to make use of this book in Court will 
have one of those works at hand to refer to. 

The appearance in the Appendix of a number 
of Colonial enactments is calculated, I fear, to 
cause a shock to the practical lawyer, which 
even the explanation that the author is a humble 
member of the Society of Comparative Legislation 
will not prevent. But the interest in these enact- 
ments is not purely historic. In this as in other 
matters legislation in the Colonies has preceded 
that in England, and reference to these Acts may 
become necessary in order to follow the decisions 
of the Privy Council, and even the arguments 
that may be raised in other Courts. 

7, Fig Teeb Ooubt, A. R. B. 

The Temple. 

October^ 1898. 
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THE 



1898. 



INTEODUCTOEY CHAPTER. 



The Criminal Evidence Act, 1898, short and simple as 
its provisions appear, effects a change in procedure which 
goes to the root of our system of trial in criminal 
cases, the consequences of which must necessarily be far 
reaching. 

The Act enables every person charged with an offence, 
and the wife or husband of such person, to be a competent 
witness for the defence at every stage of the proceedings.^ 
As a general rule, none of these persons may be called 
as a witness except for the defence, and that only upon 
the application of the person charged.^ In certain cases, 
however, the wife or husband of the person charged may 
be called as a witness either for the prosecution or defence 
and without the consent of that person.^ Those cases 
are : — 

(1) Where the charge is for one of the offences agaiost 
a woman or girl under the Criminal Law Amendment 

1 S. 1, post, p. 13. * S. 1 (a), poit, p. 13. » S. 4, post, p. 39. 

B. b 
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Act, 1885; or for a similar offence under the Offences 
against the Person Act, 1861 ; or for an offence committed 
by a wife or husband against the property of the other 
under the Married Women's Property Act, 1882 ; or for 
cruelty or a similar offence under the Prevention of Cruelty 
to Children Act, 1894 ; or for des»tion under the Vagrancy 
Act or the Poor Law (Scotland) Act.* 

(2) Where the wife or husband of the person charged 
may be called as a witness without the consent of that 
person at common law, i.e.j mainly in cases of bodily 
injury inflicted by the one on the other.^ 

(3) In proceedings for a nuisance to a public highway, 
etc.y or for enforcing a ciyil right only — ^which though 
criminal in form are in substance civil ^ — ^under the 
Evidence Act, 1877, which is not to be affected by the 
present Act.^ 

The Act will also not apply to proceedings in Courts 
Martial, unless specially applied.® 

The Act applies from its commencement to aU criminal 
proceedings® in England and Scotland^®, but not in 
Ireland." 



* S. 4 (1), posty p. 39. See and *, poaty p. 53. Up to the pre- 

Sohedule to Act, post^ p. 56 ; and sent time (8th October, 1898), the 

Table of Offences, ^o«^, pp. 58 — 61. Act has not been specially applied 

'^ S. 4 (2), post, p. 39 ; see note » *o Courts Martial, but the Earl of 

on p. 44. Halsbury, L.O., has stated in the 

fi a^« \^ Tw«n^« T ;« I? «. House of Lords that he had no 

^Stephms (1866), L. R. 1 Q. B 702 ^^^^^ ^ ^^ ^^^^^ ^^ ^^^^ ^^ 

L. T. 5^3 * 1st Augustin Timesoi 2nd August, 

7 S. 6 (1), post, p, 50, and note \ 9 g. e (1), post, p. 50. 
post, p. 52. 10 See g. 5, post, p. 49. 

8 S. 6 (2), post, p. 50, and notes » " S. 7 (1), post, p. 54. 
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This Act, therefore, wfll bring about a » complete change 
in almost all our criminal proceedings. Similar enactments 
have been in force for several years in some of the Colonies, 
and various points as to the working of the new law, which 
have been the subject of discussion there, will no doubt 
shortly attract attention in this country. 

In New South Wales, an Act of 1891 enacts that 
" Every person charged with an indictable ofEence, and the 
husband or wife of the person so charged, shall be compe- 
tent but not compellable to give evidence." ^^ It does not 
attempt, like the new English Act, to limit the right of 
comment upon the fact of those persons abstaining from 
giving evidence ; nor the right of cross-examination, 
beyond enacting that the person charged shall not be 
cross-examined as to previous character or antecedents 
without the leave of the Judge.^^ In other Colonies, on 
the other hand, comment is expressly forbidden to be made 
either by the Judge or by counsel for the prosecution,^^ 
while the Legislature of one Colony expressly provides 
that "no presumption of guilt shall be made from the 
fact " of an accused person, or the wife or husband of such 
person, " electing not to give evidence." ^^ 

These three questions — {a) whether any inference of 
guilt may be drawn from the abstention of the accused, 
or the wife or husband, from giving evidence ; (S) whether 

** N. S. W. Criminal Law and Canada, s. 4 (2), post^ p. 93 ; New 
Evidence Amendment Act of 1891, Zealand, s. 400, post^ p. 98, and 
8. 6, post, p. 96. 8. 8, post, p. 100 ; Victoria, s. 34 (3), 

^^*^- 1* See South AustraUan Act, 

^^ See e. g. the enactments in 1882, 88. 1, 3, post^ pp. 102, 103. 

62 
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oomment on such abstention may fairly be made; and 
(c) whether any special restrictions should be placed on 
cross-examination— are the three crucial matters which 
arise imder the new procedure. They will be found to be 
discussed at considerable length in the notes to this Act. 

Of the two first questions, the more important (a) , to which 
indeed the second (S) is only subservient, is as to whether any 
inference of guilt may be drawn from the fact that the ac- 
cused, or the wife or husband of the accused, has abstained 
from giving evidence. One may assume that it was not 
intended that the present Act should in any way affect the 
fundamental principle of our common law, that it isincmn- 
bent on the prosecution to prove the guilt of an accused 
person beyond all reasonable doubt. At the same time there 
is grave danger that unless the working of the Act be closely 
watched, it may be allowed to infringe upon this wise and 
just principle. If the evidence for the prosecution be weak, 
if the prisoner be a person of unprepossessing appearance, 
and he fails to deny his guilt on oath, it is so easy to 
suggest that the prisoner's silence is tantamount to an 
admission, and that he has thereby supplied the original 
deficiencies of the evidence for the prosecution.^^ 



^® See on tihis sabjeot the obseryations of Mr. Justice Matthew Henry 
Stephen in £» v. Kopa (1893), 14 N. S. W. Law Reports, at 198—199, 
200--201, cited postj pp. 22—24. The following note by that learned 
Judge's distingmshed relatiye, the late Sir J. F. Stephen, although wholly 
inapplicable, we may trust, to Englishmen, seems to have some bearing 
on this question : — 

** During the discussions which took place on the Indian Code of 
Criminal Procedure in 1872, some observations were made on the reasons 
which occasionally lead native police officers to apply torture to prisoners. 
An experienced civil officer observed : — * There is a great deal of laziness 
in it. It is far pleasanter to sit comfortably in the shade rubbing red 
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Where counsel for the prosecution is allowed to com- 
ment on the fact that a prisoner has not given evidence, 
he has in every case a double line of comment available. 
If the prisoner does not give evidence, the jury are in- 
vited to regard the evidence for the prosecution as virtually 
admitted : if the prisoner does give evidence, counsel can 
depreciate its efEect by dwelling on the obvious temptation 
the prisoner is under to make out his innocence at the 
expense of the truth. 

The new English Act expressly forbids such comment 
by the prosecution, but it leaves it open to be made by the 
presiding Magistrate or Judge. It wiU be said that such 
a matter as this of comment may safely be left to the dis- 
cretion of a Judge. Upon this, however, one observation 
may be made. True, as it fortunately is, that such a 
matter may well be left to the discretion of a Judge of 
the High Court, who has learned by long experience to 
exercise a sound judgment, and to treat men on their trial 
with leniency and consideration, the discretion is not con- 
fined to Judges of the High Court, but is given to any 
Magistrate who presides at a trial by jury; and the witty 
saying of Bishop Blomfield is applicable to others than 
curates, that " when a thing is left to a man's discretion it 
is also left to his indiscretion." 

This question of comment was very fully discussed in 
the judgments delivered by the Full Court of New South 

pepper into a poor devil's eyes than to go about in the sxin hunting up 
evidence.* This was a new view to me, but I have no doubt of its 
truth" : Stephen's General View of the Criminal Law of England, 
2nd ed., p. 188, note \ 

»3 



Digitized by LjOOQ IC 



6 Criminal Evidence Acty 1898* 

Wales, constituted of seven Judges, in the case of B. v. Kops 
(1893),^^ whioh came before the Priyy Council on appeal 
in 1894." The judgments of the two dissentient Judges 
— ^Mr. Justice Innes and Mr. Justice Stephen, both Judges 
of great experience — ^though they cannot be dted as cor- 
rectly interpreting the New South "Wales enactment, 
clearly indicate the dangers of unrestricted comment, even 
from the Bench, and the pressure that has, in fact, been 
found to be placed by such comment upon accused persons 
to deny at all hazards their guilt, even where such denial 
involves committing perjury. 

With regard to cross-examination, an attempt is made 
by the present Act to restrict the cross-examination of the 
person charged by providing that he shall not be asked 
^* any question tending to show that he has committed, or 
been convicted of, or been charged with, any offence other 
than that wherewith he is then charged; or is of bad 
character," " unless (among other things) " the nature or 
conduct of the defence is such as to involve imputations 
on the character of the prosecutor, or the witnesses for the 
prosecution.*' ^^ It appears to the writer that in the large 
majority of cases where the defence raised does not depend 
on mistaken identity or on the prisoner's insanity, his 
defence will almost invariably "involve imputations on 
the character " of the prosecutor or of one or more of the 
witnesses for the prosecution, and that, unless some strin- 
gent rules for restricting such cross-examination are laid 

" 14 N. S. W. Law Beporta, 150. 668. 
w Kop8 ▼. £., (1894) A. 0. 660 ; » S. 1 (/.), post, p. 14. 

6 R. 622 ; 70 L. T. 890 ; 68 J. P. ^ B. I (/.), (ii), post, p. 16. 
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down, the restriction intended by this olanse will in prac- 
tice prove illusory. 

When the Bill was before the House of Lords on 
the 1st August, 1898, Lord Eussell of KiUowen, C. J., 
expressed his opinion that the limitation of cross- 
examination contained in the Bill was not logically 
defensible, and that it would be impossible to maintain 
any kind of artificial safeguard as to the cross-examination 
of an accused person.^^ Meanwhile it is generally recog- 
nized that the House of Commons would not have passed 
the Bill if they had supposed that the restriction on the 
cross-examination of a prisoner was illusory, and that he 
was to be cross-examined like an ordinary witness. 

Many of those who have advocated the examination of 
prisoners on oath appear to have overlooked the essential 
difference between the cross-examination of a prisoner and 
that of any other witness ; and it is often assumed that 
there is no difference in principle between the two. The 
difference, however, between the cross-examination of a 
prisoner on his trial and that, say, of a defendant in a civil 
action appears to the present writer to be wide and im- 

*i " Once they admitted an accused person to be accepted as a witness, 
it seemed to him it was impossible logically to maintain any kind of 
artificial safeguards as to the cross-examination of that witness, and for 
tiiis reason. The object was, after all, to get at what were the total force 
and effect of the statement the man made, and they could not get a true 
appreciation of its force and effect unless he was subject to the ordinary 
test of cross-examination. He was, therefore, strongly of opinion that 
the limitation of cross-examination which the Bill proposed was not 
logically defensible and could not be long maintained. He admitted 
that the point raised a yery important question, but he should be unwil- 
ling, especially at this period of the Session and at this stage, 'to raise any 
topic which might imperil the passing of a Bill which he believed would 
operate for good as far as it went." — Speech of Lord Russell of Killowen ; 
see Debate in the House of Lords in The Times, 2nd August, 1898. 
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portant, arismg from the essentially different nature of the 
issue which the jury have to try in a oriminal case from 
that to be tried in a civil action. 

According to our rules of evidence, questions put in 
cross-examination are divisible into two main classes. 
Either they must relate to facts in issue, or to facts 
relevant, or deemed to be relevant, thereto ; ^ or, secondly, 
they must tend to test the witness's " accuracy, veracity, 
or credibility; or to shake his credit by injuring his 
character."^ Almost any question addressed to those 
matters must be permitted.^ But if aU. questions of the 
second class, although they may be absolutely irrelevant 
to the charge preferred, are to be allowed in cross-ex- 
amining a prisoner on his trial, it seems obvious that the 
answers to them, if unsatisfactory, cannot but seriously 
affect the finding of the jury as to his guilt or innocence. 

Take, for instance, the familiar rule of evidence in 
oriminal cases, that a prisoner being charged with having 
committed a specified offence, evidence of his bad character, 
or of his having committed some other offence which may 
seem to render it probable that he committed the offence 
charged, is generally inadmissible. This, according to 



2' See Stephen's Digest of Evid., and barely relevant to the oredi- 

Art. 127, 3rd ed. 128 ; 4th ed. 143. bility of the witness, see It. v. Orton, 

o^ai. V » Ti' X £t? -ji A -J. alias Castro (1874), Summinff-np 

19Q V^^S'^Xl^t ofOockbum,O.J.,fol.2, 720-722; 

129, 3rd ed. 129 ; 4th ed. 144. ^^^ Illustration (a) to Art. 129 in 

^ For a striking illustration of Stephen's Dig. Evid., ubi supra. 

the powerlessness of a Judge in a As to the power now given to a 

criminal case to prevent counsel in- Judge in civil cases to disallow 

sisting on a witness being com- vexatious and irrelevant questions, 

polled to answer a scandalous ques- see R. S. C. 1883, Order 36, 

tion wholly irrelevant to the issue rule 38. 



Digitized by LjOOQ IC 



Introductory Chapter. & 

Sir J. F. Stephen, " is one of the most eharaoteristio and 
distinctive parts of the English law of evidence ; for this 
is the rule which prevents a man charged with a particular 
offence from having either to submit to imputations which 
in many cases would be fatal to him, or else to defend 
every action of his whole life in order to explain his con- 
duct on the particular occasion." ^^ It is this rule which, 
more than any other, constitutes the difference between 
evidence admissible in English trials and evidence admitted 
in French trials. If questions which might properly be 
put to a defendant in a civil action tending to test his 
credibility, or to shake his credit by injuring his character, 
were to be allowed to be put to every person charged with 
a criminal offence, it seems clear that this distinctive rule 
of our law of evidence must cease to operate ; and that if 
the character of a witness for the prosecution — ^possibly an 
alleged accomplice — ^be assailed, the prisoner on going into 
the witness-box maybe cross-examined as to every incident 
of his past Hfe. 

Can it be contended that the introduction before a jury 
of such matters of prejudice would not entirely alter the 
aspect of criminal proceedings in British Courts of justice, 
infringing as it would upon one of those main principles 
which lie at the root of our criminal procedure, the 
observance of which has proved to be one of the greatest 
safeguards of a fair trial ? 

There is another danger which those who have advo- 
cated the change in our law have appeared to minimise, 

26 Stephen's Dig. Evid., 3rd ed. 148 ; 4th ed. 163. 
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namely, the difficult position in which it not unfreqnently 
places the Judge. He will sometimes find himself in a 
dilemma, and have to elect either not himself to test the 
prisoner's evidence and thus endeavour to elicit the truth ; 
or, at the serious risk of detracting from the dignified ad- 
ministration of justice, to enter into an altercation with 
the prisoner. 

After some experience of the change in the law in 
New South Wales, the late Sir George Innes^-one of 
the most fair-minded of men — who had presided at 
criminal trials for many years, said : " A Judge who, in 
his anxiety to discover the truth, thinking — as I fear 
many Judges do— that a prisoner giving evidence for 
himself is in the great majority of cases only adding 
perjury to the crime charged in the indictment, and who 
therefore wishes to expose the prisoner's lie, is led into 
asking the prisoner- witness various questions, and is soon 
led thereby into a departure from strict impartiality. Sir 
James Stephen says : ^^ * It would be most injurious to do 
anything which could diminish the absolute impartiality of 
the Judges ; and no man who examines an unwilling wit- 
ness is really quite impartial.'" ^7 

Such is believed to be the nature of some of the diffi- 
culties and dangers that beset the new procedure which 
this Act has introduced. It is conceived that no good 
purpose is to be served by ignoring them. To be fore- 
warned is to some extent to be forearmed. Experience 

** Stephen's General View of the Cruninal Law of England, 1863, 
p. 201. 
a' £. V. Kopa (1893), 14 N. S. W. Law Reports, at 196. 
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shows that they are real, and they cannot be lightly 
brushed aside. They have to be recognized and guarded 
against if the great reputation we have acquired for the 
fair and dignified conduct of our criminal trials is to be 
maintained. In a country like ours, where it has long 
been the tradition of the Bar that not only the Judge but 
the counsel for the prosecution should discharge his duties 
in a judicial spirit and with scrupulous faimess and mode- 
ration, it cannot be doubted that aU existing means wiU be 
taken, and if necessary new means devised, to secure to 
every person charged with an offence a fair and impartial 
trial, in order that we may thus preserve so characteristic 
and admirable a feature of our criminal procedure. 
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CRIMINAL EHDENCE ACT, 1898. 

61 & 62 Vict. Cap. 36. 

An Act to amend the Law of Evidence. 

[12th August, 1898.] 
Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same, 
as follows : — 

1. Every person charged with an offence, Oom- 
and the wife or husband, as the case may be, ^tnems 
of the person so charged, shall be a competent J^. 
witness for the defence at every stage of the 
proceedings, whether the person so charged 
is charged solely or jointly with any other 
person.^ Provided as follows : — 

{a.) A person so charged shall not be called 
as a witness in pursuance of this Act 
except upon his own application : 
{b.) The failure of any person charged with 
an offence, or of the wife or husband, as 
the case may be, of the person so charged, 
to give evidence shall not be made the 
subject of any comment by the prosecu- 
tion* : 
{c.) The wife or husband of the person 
charged shall not, save as in this Act 

B. 1 
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§1* mentioned, be called as a witness in 

pursuance of this Act except upon the 
application of the person so charged®: 
(rf.) Nothing in this Act shall make a 
husband compellable to disclose any 
communication made to him by his wife 
during the marriage, or a wife compeU- 
able to disclose any communication made 
to her by her husband during the mar- 
riage* : 
{e.) A person charged and being a witness 
in pursuance of this Act may be asked 
any question in cross-examination not- 
withstanding that it would tend to 
criminate him as to the offence charged*^ : 
(/.) A person charged and called as a 
witness in pursuance of this Act shall 
not be asked, and if asked shall not be 
required to answer, any question tending 
to show that he has committed or been 
convicted of or been charged with any 
offence other than that wherewith he is 
then charged, or is of bad character, 
unless — 

(i) the proof that he has committed 
or been convicted of such other 
offence is admissible evidence to 
show that he is guilty of the offence 
wherewith he is then charged® ; pr 
(ii) he has personally or by his advo- 
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cate asked questions of the witnesses § 1. 
for the prosecution with a view to 
establish his own good character, 
or has given evidence of his good 
character, or the nature or conduct 
of the defence is such as to involve 
imputations on the character of the 
prosecutor or the witnesses for the 
prosecution'^; or 
(iii) he has given evidence against any 
other person charged with the same 
offence.® 
{g.) Every person called as a witness in 
pursuance of this Act shall, unless other- 
wise ordered by the Court, give his 
evidence from the witness box or other 
place from which the other witnesses 
give their evidence : 
(Ji.) Nothing in this Act shall affect the 
provisions of section eighteen of the 
Indictable Offences Act, 1848,^ or any^^J^^g. 
right of the person charged to make a 
statement without being swom.^^ 

1 Competency of Defendant and Defendant's wife or 
husband in criminal proceedings, and extent of appli- 
cation of Act. — ^Every person charged with an offence, 
and the wife or husband of such person, will in future 
be competent witnesses for the defence at every stage 
of the proceedings. 

On and after the 12th October, 1898 (see s. 7 (2), 
po8ty p. 64), the Act inunediately applies to all crimi- 
nal proceedings, including those pendmg when the Act 
1(2) 
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§ 1. comes into operation (see s. 7 (2), and note thereto, 

post^ pp. 64-55), in England and Scotland, but not 

in Ireland (s. 7 {l)fpo8t, p. 54) other than those in 
Courts Martial (as to which, see s. 6 (2) ^ post, p. 60), 
except that proceedings for the non-repair of, or for 
a nuisance to, a highway, bridge, &c., or for trying a 
civil right only, are still governed by the Evidence 
Act, 1877, whereby the defendant and the defen- 
dant's husband or wife are not merely competent 
witnesses for the defence, but can be compelled to 
give evidence for the prosecution : see s. 6 {Vj^post^ 
p. 60. 

Under the present Act, a person charged can in no 
case be called as a witness for the prosecution, and 
can only be called for the defence "upon his own 
application": s. 1 (a), ante, -p. 13. As a general rule, 
the wife or husband of such person cannot be called 
as a witness for the prosecution, nor be called for the 
defence except upon the application of the person so 
charged : s. 1 (c), ante, pp. 13-14 ; but if the ofEence 
charged is one of the ofPences specified in the 
Schedule to the Act {post, p. 65), the wife or 
husband may be called either for tiie prosecution 
or defence, and without the consent of the person 
charged : s. 4 {l),post, p. 39. 

Under various earlier Acts, the defendant alone, 
and under other Acts the defendant and the defen- 
dant's wife or husband were made competent wit- 
nesses ; by some Acts at every stage of the charge, 
by others at every stage of the charge except before 
the grand I'ury : see e.g., the Criminal Law Amend- 
ment Act, 1886, s. 20, and the Law of Libel Amend- 
ment Act, 1888, s. 9. By the present section they 
are made competent witnesses /or the defence at every 
stage of the proceedings — an enactment which, it is 
conceived, has the effect of excluding their evidence 
before the grand jury, since it is flie duty of the 
grand jury to examine merely those witnesses whose 
names are indorsed on the back of the indictment 
whose evidence is sufficient to establish a primA facie 
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case. As to the duties of the grand jury, see §1. 

Stephen's Digest of Crim. Procedure, 121 ; Arch. 

85—89 ; Eosc. 177-8. 

Under this section every person charged with an 
offence is a competent witness for the defence, 
whether he is charged solely or jointly with any 
other person. Prior to this Act, the general rule 
of law was that if A. and B. were jointly indicted 
and given in charge to the jury, and were on their 
trial together, neither could be called as a witness /or 
or against the other: R. v. Payne (1872), L. R. 1 C. 0. 
E. 349 ; 41 L. J. M. 0. 65 ; 12 Cox, 0. 0. 118. If, 
however, either of them pleaded guilty, or was not 
given in charge to the jury {Winsor v. R. (1866), 
L. E. 1 Q. B. 390 ; 35 L. J. M. 0. 161 ; 10 Cox, C. 0. 
276 ; 14 L. T. 567), or was acquitted during the 
trial, or the prosecution entered a nolle prosequi in 
respect of him, he could be called as a witness either 
for the prosecution or for the defence : see the cases 
cited in Arch. 320 ; Eo6c. 122 ; 2 Tayl. Ev. 882-3. 
Under the present Act either A. or B. can be called 
as a witness for the defence upon his own applica- 
tion. A., therefore, can upon his own application 
give evidence for the defence. Such evidence, it 
seems, may.be directed to showing : — 

(1) Simply, that A. is not gimty of the offence 

charged. 

(2) That neither A. nor B. is guilty of the 

offence. 

(3) That the offence was committed by B., or by a 
third person, and not by A. 

(4) That A. is guilty, but B. is not guilty of the 

offence. 
2 Comment on Defendant's not giving evidence. — 
This enactment prevents any comment by the prosC' 
cution on the abstention of the defendant, or the 
defendant's wife or husband, from giving evidence. 
It appears, however, in no way to fetter the power 
of the presiding magistrate or Judge to make such 
comment, to whose discretion and sense of f aimess 
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§ 1. the power of oommenting is left ; and the desirability 

of putting the defendant in the witness-box must 

largely depend upon the way in which this discretion 
is exercised. 

The right to comment on the defendant's not 
giving evidence is a subject which has given rise to 
much discussion and contention in me principal 
British Colonies, and upon which Judges have ex- 
pressed the most divergent views. In South Australia 
the Legislature has enacted that "no presumption 
of guilt shall be made from the fact of such person 
electing not to give evidence." The New Zealand 
Legislature meanwhile has taken the step of enacting 
that : — " If a person charged with an ofEence shall re- 
frain from giving evidence, or from calling his wife or 
her husband as a witness, no comment adverse to the 
person charged shall be allowed to be made thereon ; " 
and the Legislatures of Canada and of Victoria re- 
spectively have passed similar enactments. The New 
South Wales Act does not deal with the question of 
comment, but merely enacts that every person charged 
with an indictable offence, and the husband or wife, 
" shall be competent but not compellable to give evid- 
ence" : see these enactments in extenso in Appendix, 
posty pp. 93 et seqq. Under the latter Act, in a 
case argued before the FullOourt of seven Judges, 
it was contended that it was not permissible for a 
Judge to comment upon the defendant having 
refrained from giving evidence, for if an inference 
of his guilt were to be drawn from his not giving 
evidence, this was in effect "compelling" mm to 
ffive evidence on oath, whereas the Statute intended 
fliat no sort of compulsion, direct or indirect, was to 
be put upon him to give such evidence. Two out 
of the seven Judges agreed with this contention, 
which was, however, overruled by a majority of five 
Judges, who held that it was permissible for the 
Judge to make such comment, and to invite the jury 
to draw inferences adverse to the prisoner from the 
fact that he failed to contradict or explain matters 
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upon which mcriminating evidence had been given § 1. 
by the prosecution, and which, if untrue, it must be 
within nis power to contradict or explain : R. v. 
Ecyps (1893), 14 New South Wales I^w Eeports, 
150. On appeal the decision of the majority of the 
Full Court was upheld by the Privy Council, who 
held that the word " compellable '' meant, as in s. 2 
of the English Evidence Act, 1851, " compellable by 
process of law'': Kops v. R. (1894), A. C. 650; 6 
E. 522 ; 70 L. T. 890 ; 58 J. P. 668. 

In that case Lord Herschell, L.C., in delivering 
the judgment of the Board, said : " The learned 
Judges did not lay down — ^it was not within the 
scope of the case necessary to lay down — any general 
rule as to such comments. There may no doubt be 
cases in which it would not be expedient, or calcu- 
lated to further the ends of jiistice, which un- 
doubtedly regards the interests of the prisoner as 
much as the interests of the Crown, to cafl. attention 
to the fact that the prisoner has not tendered himself 
as a witness, it being open to him either to tender 
himself or not, as ne pleases. But on the other 
hand, there are cases in which it appears to their 
Lordships that such comments may be both legitimate 
and necessary " : (1894) A. C. at 653. This passage 
has now become applicable to criminal tnals in 
England and Scotland. 

As an accused person must in almost every con- 
ceivable case, except when insane, be in a position to 
tell the jury whether he did or did not commit the 
act constituting the offence charged, and as some 
persons appear to attach much more weight to his 
oath denying it than to a plea of not guilty, it does 
not require much experience of criminal courts to 
perceive how delicate becomes the task of counsel 
defending a prisoner imder such a law. He is placed 
between the horns of a dilemma, having to choose 
one of two courses, viz. : — 

i. To call the defendant as a witness, although he 
is, as a general rule, under very great tempta- 
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§ 1. tion to commit perjury, and he may appear to 

great disadvantage under cross-examination ; 

or 

ii. To abstain from calling him, and so submit to 
the risk of adverse comments being made from 
the Bench on his absence from the witness-box. 

The difficulty of this position in the view of those 
who have had much experience of such a law can 
hardly be overstated. Although this section provides 
that the defendant shall not be called as a witness 
" except upon his own application,'* and he no doubt 
must finally decide whether he will give evidence or 
not ; in cases where he has a legal adviser, he naturally 
appeals as a general rule to mm as to whether it is 
better for him to give evidence or not. Experience 
has shown how sound were the views expressed by 
Sir James Fitzjames Stephen in 1863 as to leaving 
the discretion of calling the prisoner or not in the 
hands of his counsel. " The exercise of this discre- 
tion would introduce all sorts of difficulties into the 
case. To the counsel for the prisoner it would be a 
most painful discretion. By not calling the prisoner 
he might expose himself to the imputation of a tacit 
confession of guilt ; by calling him he might expose 
an innocent man to a cross-examination wmch might 
make him look guilty : " General View of the Gri- 
minal Law of England (1863), 202. 

The difficulty of the position is increased by the 
comments that may subsequently be made, not merely 
in case the prisoner abstains from giving evidence, 
on his absence from the witness-box, but in case he 
gives evidence, on the strong temptation he is imder 
to commit perjury. What is the value of the evidence, 
it is asked over and over again, of a man who is so 
keenly interested in establishing his innocence? 
Such comment, adapted to either event — in many 
cases most detrimental to a fair trial — ^is fortunately 
not open, under the present Act, to the counsel for 
the prosecution, who is thus limited to the latter line 
of comment only, viz., to making observations on the 
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likelihood of the prisoner's evidence being false. But § 1. 

both lines are open to the Judge or presiding Magis- 

trate, and the fairness of a trial must largely depend 
upon the manner in which this power is exercised. 

It is submitted that the meaning of the present 
Act, according to its true construction, is to enable 
an accused person to give evidence, but not directly 
or indirectly to render it compulsory on him to do 
so ; and that it is highly undesirable in the interests 
of justice that the right of comment should be exer- 
cised in a manner calculated to put such pressure on 
him by indirect or " moral " compulsion as to force 
him to do that which the Act intends he shall not 
be compelled to do. Where it becomes the usual 
course for the Judge to comment on the defendant's 
not giving evidence as nearly equivalent to an 
admission of guilt, it becomes an «dmost invariable 
practice for the defendant, whether innocent or 
g^ty> to go i^^ tt® l^ox and deny his ffuilt on 
oath. On consulting his legal adviser before the 
trial comes on, he may be informed: "Tou can 
give evidence on oath, if you choose; you are 
not bound to do so, and of course I advise you 
not to swear to what is untrue. If, however, you 
do not give evidence, the Judge will probably com- 
ment upon the fact to the jury, and tell them 
that, as you yourself must be aware of your own 
guilt or innocence, they are entitled to draw the 
inference from your not giving evidence that you 
cannot truthfully deny the evidence given against 
you." If such advice has to be given, it is not 
difficult to foresee that in 99 cases out of 100, 
the defendant will give evidence. "To say to an 
accused: *Tou can give evidence; and if you do 
not, we will infer you guilty ' — for that is what it 
really comes to — ^is to put upon him the strongest 
conceivable compulsion : per Tunes, J., in R. v. 
Kops (1893), 14 New South Wales Law Eeports, at 
196. Moreover, the provision made by the present 
section that the defendant's failure to give evidence 
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§ 1. shall not be made the subject of any comment by 

the prosecution, becomes practically nugatory if such 

comment is usually made from the Bench. 

Effect of new law on onus of proving guilt. — 
Another aspect of the matter is presented when one 
considers the question of the onus of proving gmlt. 
Hitherto before an accused person could be convicted, 
it has been incumbent on the Grown to prove his 
guilt beyond all reasonable doubt. It is apprehended 
that the present Act is in no way intended to alter 
this salutary rule, but unless great care be exercised 
in its administration, there is considerable risk in 
certain cases of the rule being ignored. It not un- 
frequently occurs that the evidence for the Crown 
establishes a slight prima facie case of such a kind 
that the Judge will not absolutely withdraw it from 
the jury, but will suggest to them that it is not 
safe to convict. In such a case is the defendant 
now absolutely bound to go into the box P In other 
words, if he does not, will the Judge teU the jury 
that, although the Crown case is slight, the defen- 
dant has not chosen to answer it on oath, and there- 
fore they may infer that he cannot do so ? 

On this point some observations of Mr. Justice M. H. 
Stephen in the Supreme Court of New South Wales 
seem well worthy of attention. Referring to the 
question whether the change in the law had had the 
effect of allowing an inference to be drawn from 
the mere fact of the prisoner's not giving evidence, 
he said : " The argimient in favour of the contention 
is that a primd facie case having been made out, it is 
only natural and reasonable that the accused, having 
now the opportunity of being examined on oath, 
would give evidence on his behalf, imless conscious 
that the evidence against him is true or incapable of 
explanation, and that the Legislature must be taken 
to nave granted the privilege with this consequence 
attendant upon its non-acceptance. This brings us 
face to face with the question, whether, if this is so, 
the accused has not, by being rendered * competent* 
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to give evidence, practically had compulsion put § 1. 

upon him to do so, and whether this is what the 

Legislature has intended and so expressed. He is 
told : 'Kprimd fade case has been made out against 
you, and the presumption of your innocence no longer 
exists. Tou may give evidence upon oath.' He 
replies: *What if I do not?' *In that case, and 
because of your not doing so, any fact supposed to 
be within your knowledge may be taken as true — ^in 
all probability will be so taken; any matter, that 
requires explanation and that you do not explain, 
will in all probability be considered as susceptible of 
none.' The accused is thus confronted with a danger 
from which he can only escape by presenting himself 
for cross-examination, no matter how cogent and just 
his reasons may be for not subjecting himself to the 
ordeal. The innocent man runs the risk of com- 
mittal for perjury in case of an adverse verdict. 
The guilty man is tempted to commit perjury to 
avoid the consequence of refraining from giving 
evidence. That this is indirect compulsion, no one 
can, I think, reasonably deny. And I submit that 
the Legislature did not intend to put compulsion, 
direct or indirect, upon any one. ♦ ♦ ♦ The Legis- 
lature meant, I think, to say to an accused person : 
* Tou need not consider yourself under any compul- 
sion to give evidence. Tou have an unfettered 
option, without any risk of suspicion attaching to 
your silence.' ♦ * ♦ 

" It is said that the Act must be regarded as hav- 
ing been passed not alone in the interest of accused 
persons, but generally to advance the administration 
of justice. I cannot but think that what was sup- 
posed to advance the administration of justice was to 
enable an accused to tell his own tale, if he thought 
fit, with the additional credit that might be attached 
to the taking of an oath, and it was not supposed, nor 
was the Act passed with the view, that the admini- 
stration of justice would be advanced by enabling a 
jury to draw conclusions against an accused if he 
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§ 1. should not offer himself as a witness. * * * An accused 

can only be convicted if no theory can be advanced 

consistent with his innocence — ^if the only rational 
conclusion is that of guilt. Is it now to be considered 
that the jury in deciding the question may make it 
a factor in their conclusion that the accused has 
not denied or explained on oath P May they say in 
a case where a theory on the facts in evidence may 
be propounded consistent with the accused's inno- 
cence, that the theory of the Crown may be adopted 
because of accused's failure on oath to explain or con- 
tradict ? Where no explanation or theory whatever 
is put forward on accused's behalf, it appears to me 
that the ends of justice have been and still are amply 
secured by instructing the jnry that the facts de- 
posed to on behalf of the Crown remain uncontra- 
dicted and unexplained, leaving the jury to draw 
from them alone the inference of guilt. ♦ * * But it 
appears to me to be going farther than is warranted 
to allow the jury to assume, because of the accused 
not on oath denying such and such allegations, that 
he must be conscious that they are true. It is this 
conclusion that I object to, that the allegations may 
be taken to be true because this particular course is 
not adopted by the accused. It is virtually specu- 
lating upon the accused's conduct, the reasons and 
motives actuating him being wholly imknown. It 
is very near, if not equivalent, to holding that the 
accused's absence from the box is tantamount to 
an admission, and that the verdict may be taken 
pro confesso. * ♦ * , 

" The accused is on his trial ; he has by his plea 
denied his guilt, and it is the duty of the Crown to 
establish the case against him. If it makes out a 
primd facte case against him, the accused may tell his 
own story or not as he pleases. He may exculpate 
himself if he can, but by saying nothing does he 
inculpate himself P Does he add an additional 
element to the Crown case by remaining silent P " 
E. V. Kqps (1893), 14 New South Wales Law 
Eeports, at 198-9, 200-1. 
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The purpose of quoting these ohservations at length § 1. 

is not to argue that a Judge or Magistrate has in no 

case the right to comment on the defendant's failure 
to give evidence, but to point out the existence of 
cogent reasons for exercising the right with extreme 
caution, and some of the evil results likely to ensue 
if such right is freely exercised. 

The question of cross-examination of the defen- 
dant is dealt with in notes ^ and ^ post^ pp. 29, 30. 

' Exceptions to the partial incompetency of Defen- 
dant's wife or husband. — The following cases are 
exceptions to the general rule that a defendant's 
wife or husband can only be called as a witness 
for the defence, and upon the defendant's applica- 
tion: — 

(i) Where the offence charged is an offence under 
any enactment mentioned in the Schedule to this 
Act : see s. 4 (1), post^ p. 39, and Table of Offences, 
post^ p. 58. 

(ii) Where the case is one in which the wife or 
husband can at common law be called as a witness 
{e.g. personal injury inflicted by one on the other) : 
see s. 4 (2), joos^, p. 39, and note ^^post^ p. 44. 

(iii) Proceedings mentioned in the Evidence Act, 
1877 (non-repair of, or nuisance to, highway, etc.) : 
see s. 6 (1), post^ p. 50, and note 2, posty p. 52. 

^ Disclosure of communications between husband 
and wife. — ^It is diflficult to gather from the text- 
books what is the rule of law as to disclosing com- 
munications made between husband and wife during 
the marriage : see e.g. 1 Tay. Evid. pp. 589 — 591 ; 
Bosc. 116-7. Section 3 of the Evidence Amendment 
Act, 1853 (16 & 17 Vict. c. 83), enacts that: 

" No husband shaU be compellable to disclose any 
communication made to him by his wife during the 
marriage, and no wife shaU be compellable to disclose 
any communication made to her by her husband 
during the marriage." 

Some learned text- writers place such communica- 
tions among classes of evidence which the law 
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§ 1. positively excludes on grounds of public policy : 
1 Tay. Evid. p. 589 ; Greenleaf, Evid. s. 236 ; main- 
taining " that the confidence subsisting between hus- 
band and wife should be sacredly protected and 
cherished in its mostunUmited extent " : ibid, s. 334 ; 
cited by the Supreme Court of Kentucky in Scott v. 
Commonwealth (1893), 42 Amer. State E. 371, at 
873 : see this case referred to, post^ p. 27. But a 
comparison of the language of section 3 with that of 
the other sections of the Act of 1853 (printed in 
Appendix, post^ pp. 71-72), appears to support the 
view that a husband or wife should now be 
permitted to disclose such a communication, if it 
be otherwise admissible, in all cases in which 
he or she is a competent witness and is willing 
to do so. The English cases cited in Judge 
Taylor's work in support of the contrary proposi- 
tion were decided at a time when the husband or 
wife of a party to a suit were not competent to give 
evidence at all. Lord Alvanley's reasons in Monroe 
V. Tmistleton (1802), Peake, Add. Cas. 221, for not 
permitting a divorced wife to give evidence against 
her former husband — ^reasons given at a time when, 
in the absence of misconduct, she would not (with 
rare exceptions) have been a competent witness — do 
not appear to have equal force at a time when a wife 
is a competent witness without her husband's consent 
in all civil cases, and in many criminal proceedings 
against him, and with his consent in all criminal 
proceedings. At the present day when a wife can 
prosecute her husband for stealing her property, and 
can give evidence against him at the trial, tiie reasons 
formerly given for not permitting her to disclose any 
communication made to her by him seem to have lost 
their force. 

Moreover in the exceptional cases above referred 
to, it was competent at common law for a wife to 
give evidence against her husband — e,g, for a per- 
sonal injury inflicted on her by him — and in proceed- 
ings against him, say, for assault with intent to do 
her gnevous bo(fily harm, it is conceived that she 
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would always have been permitted to give evidence § 1, 

of " confidential communications " made to her by 

him, whether during, or prior or subsequent to, the 
assault, which were at aU relevant to the charge. 

It will be observed that section 3 of the Evidence 
Amendment Act, 1853, enacts that "no husband 
shall be compellable to disclose any communications 
made to him by his wife during the marriage," but 
it does not expressly protect him from disclosing a 
communication made by himself to his wife. It is 
apprehended, however, that such a case is within the 
equity of the statute, and that a husband cannot be 
compelled when in the box to disclose a communica- 
tion made by him to his wife ; for if it were other- 
wise, and both husband and wife gave evidence, and 
each were compelled to disclose what was said by him 
or herself to the other, the above enactment would be 
rendered nugatory. 

It has been considered doubtful whether the rule, 
which is founded on the desirability of preserving 
domestic peace, applies to a widowed or divorced 
person, questioned after the dissolution of the mar- 
riage as to what had been communicated to him ox 
her whilst it lasted : see Stephen's Digest of Evidence, 
Art. 110, note, 3rd ed. p. 115 ; 4th ed. p. 126. The 
better opinion seems to be that it does apply to such 

STSon : see the cases cited in 1 Tay. Evid. p. 591 ; 
osc. 116-7. 

A letter, written by a prisoner to his wife and 
volxmtarily given up by her, has been held in the 
United States to amount to a confidential commimi- 
cation between them, and therefore not admissible in 
evidence against him ; for it was said to be against 
the poKcy of the common law to permit such " a dis- 
closure of what had been written by her husband in 
the privacy and confidence of the marital relation," 
and a written communication should be protected as 
much as though it were said by him : Scott v. Comr 
rmnwealth (1893), 42 Amer. State E. 371. The same 
view was taken by Kelly, C.B., as to a similar letter, 
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§ 1. intercepted by a constable who had undertaken to 

post^ it : K V. Pamenter (1872), 12 Cox, C. C. 177 ; 

but it would seem very doubtful whether tlus be law : 
cf. 1 Tay. Evid. p. 569. A conversation between a 
husband and wife may be proved by third persons 
who are present at or who overhear it : JR. v. Smithies 
(1832), 5 0. & P. 332 ; B. v. Simom (1834), 6 0. & 
P. 540 ; R. V. JBartlett (1837), 7 0. & P. 832. 

Summary of the law as to disclosure of communica- 
tions between husband and mfe, — The rules, which 
are now applicable to the disclosure of mutual com- 
munications between a husband and wife made during 
the marriage, may be stated thus : — 

1. In no case is a husband or wife compellable to 

disclose any such communication. 

This rule is applicable (it is submitted) to such a 
commxmication made iy, as well as to one made toj 
the witness. 

The rule still holds good (it is submitted) after the 
death or divorce of the witness's wife or husband. 

2. "Whenever a husband or wife is a competent 

witness, he or she is at liberty (it is submitted) 
to disclose such a communication, if otherwise 
admissible. 
But this proposition appears to be doubtful: see 
antCf pp. 25-26. 

The husband or wife is a competent witness for 
either side : — 

(a) In civil proceedings ; 

{b) In such criminal proceedings as are specified in 

note ', ante^ p. 25. 
In all other crimiaal proceedings (except Courts 
Martial, as to which see s. 6 (2),postj p. 50, and 
notes * BJii^ypost, pp. 53-54) the defendant's husband 
or wife is not a competent witness except for the 
defence, and upon the defendant's application. 

3. Such a communication, if otherwise admissible, 

can be proved by a third party who has over- 
heard it, or if in writing (it is submitted) by 
putting the document in evidence. 
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^ Cross-examination of Defendant tending to crimi- § 1. 

nate him as to offence charged. — ^Although the def en- 

dant may be asked any question that would tend to 
criminate him as to the offence charged, this clause 
does not expressly enact that he shall be compelled 
to answer; and it is apprehended that he may decline 
to answer such question just as an ordinary witness 
might. The general rule is thus stated by Sir J. P. 
Stephen : " No one is bound to answer any question 
if the answer thereto would, in the opinion of the 
Judge, have a tendency to expose the witness [or the 
wife or husband of the witness] to any cnminal 
charge, or to any penalty or forfeiture which the 
Judge regards as reasonably likely to be preferred or 
sued for": Stephen's Dig. Evid. 3rd ed. 120-1 ; 4th ed. 
132. (The square brackets appear to have been used 
by that learned writer to indicate some doubt.) 
Cf 2 Tay. Evid. pp. 960—966; Arch. 328—330; 
Eosc. 139—142. 

If a defendant were to decline to answer such a 
question as this clause of the Act permits to be put 
to him, it may be assumed that his doing so would 
usually have much the same effect as his answering 
it in favour of the prosecution. 

As to cross-examining a defendant as to other 
offences alleged to have been committed by him, see 
s. 1 (/), ante^ pp. 14-15, and notes ^ and ^, infra. 

^When evidence that Defendant has committed 
offence other than offence charged is admissible, and 
when not. — The rule which excludes evidence that 
the defendant has committed another offence forms 
part of the general rule which excludes evidence of 
facts similar to, but unconnected with, the facts in 
issue. As to when evidence of such other offence 
is or is not admissible, see Stephen's Digest of 
Evidence, Arts. 10-12, 3rd ed. pp. 15-20 ; 4th ed. 
pp. 14-20 ; and note vi., 3rd ed. p. 147 ; 4th ed. 
p. 162. 

The meaning of the rule is that, according to our 

B. 2 
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§ 1. law of evidence, inferences axe not allowed to be 
" drawn "from one transaction to another which is not 

specifically connected with it merely because the two 
resemble each other. They must be Hnked together 
by the chain of cause and effect in some assignable 
way before you can draw your inference : " Stephen's 
Dig. Evid. 3rd ed. 147 ; 4th ed. 163. 

" This is the rule which prevents a man charged 
with a particular ofEence from having either to submit 
to imputations which in many cases would be fatal 
to him, or else to defend every action of his whole 
life in order to explain his conduct on the particular 
occasion :" ibid. 3rd ed. 148 ; 4th ed. 163. 



Illttsteations. 

1. 0. is indicted for an infamous crime. Evidence that 
0. formerly committed a crime of the same sort, with the 
view of showing that he has a tendency to commit such 
crimes, is inadmissible : B. v. Cole (1810), by all the Judges, 
1 Phil. Evid. 10th ed. 508; Arch. 248; Eosc. 87; c/. B. v. 
Oddy (1851), Court for 0. 0. E. 2 Den. 0. 0. 264; T. & M. 
593 ; 5 Cox, 0. 0. 210; 20 L. J. M. 0. 198 ; Arch. 250, 501 ; 
Eosc. 91. 

2. M. and his wife are indicted for the murder of an infant. 
The body of the child, which they had undertaken to adopt 
for a premium of £3, was found buried iu the back garden of 
a house from which they had removed two days after re- 
ceiving the child. Evidence that the prisoners had adopted 
other infants upon payment of small sums, and that the 
bodies of infants had been found buried in the gardens of 
several other houses occupied for a time by the prisoners, is 
admissible: Mahin v. AU.-Gen, for New South Wales (P. 0.), 
(1894) A. 0. 57 ; 63 L. J. P. 0. 41 ; 6 E. 373 ; 69 L. T. 778 ; 
17 Cox, 0. 0. 704 ; B. v. Makin (1893), 14 New South Wales 
Law Eeports, 1, 548. 

In Scotland a similar rule has hitherto prevailed : 
see Criminal Procedure (Scotland) Act, 1887, s. 67, 
Appendix, post^ p. 90 ; and as to the effect on that 
enactment of the present section, see note ^, infra. 

7 Cross-examination of Defendant as to his past career 
and character. — This clause appears to extend indefi- 
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nitely the opportunity of attacking the character of § 1. 

an accused person who gives evidence, and to be 

Kkely to have very far-reaching consequences. It 
is not easy to see what kind of defence can be raised, 
except perhaps that of an alibi or of the insanity of 
the defendant, which will not necessarily " involve 
imputations on the character of the prosecutor" or 
of some witness for the prosecution ; and if any such 
defence is raised — ^if any imputation is made on the 
character of a witness for the prosecution, however 
much it may be justified — or if the defendant has 
given evidence against any other person charged 
with the same ofEence (clause (iii), ante^ p. 15) ; the 
defendant may be cross-examined not only as to 
his own character, but as to a previous conviction of 
any ofEence whatever, and even as to a charge, whether 
well-founded or not, at any time made against him. 
In a case in which an accomplice is called as a Crown 
witness — ^no uncommon event — the defence by at- 
tacking his character will subject the defendant, if 
he desires to give evidence, to be cross-examined as 
to the whole of his past life. Under such conditions, 
supposing the defendant to have several previous 
convictions recorded against him, it is to be feared 
that it may tax the power of a strong Judge to 
secure a fair trial according to British notions. 

It was perhaps intended that while the clause 
numbered (i) is an exception to the rule that the 
defendant shall not be cross-examined as to other 
offences, the clause numbered (ii) should refer only 
to cross-examination as to the defendant's bad 
character ; but there seems nothing in the words of 
the enactment so to limit its construction, and if the 
character of a Crown witness is impugned, even 
indirectly by the nature of the defence, it would 
seem that the defendant may be cross-examined as 
to any offence committed by him at any time. Tet 
if a witness for the Crown is of bad character, as 
must sometimes occur, it can hardly be in the 
interests of justice to punish with such severity any 

2(2) 
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§ 1, imputation against him on the part of the defence. 

Unless the Judges lay down and enforce some 

rules for restricting such cross-examination, there 
seems to be no small danger of its exceeding proper 
bounds. 

This clause will effect the same change in the 
practice in Scotland ; see s. 67 of the Criminal Pro- 
cedure (Scotland) Act, 1887, Appendix, postj p. 90. 

^ Cross-examination of Defendant as to Ms character, 
if he implicates another. — ^Under this clause if a de- 
fendant himself gives evidence implicating another 
person charged with the same offence^ he is liable to be 
cross-examined both as to his own character and also 
as to whether he has committed, or has been con- 
victed of, or charged with, any other offence. 

It has been suggested by one learned writer that 
it is not necessary under this clause that the defen- 
dant should have given such evidence in the course of 
the same proceedings, and that it will probably 
suffice if such evidence was given upon another occa- 
sion and in other proceedmgs, the construction of 
the clause leaving tlus matter open to doubt : Article 
by Mr. Pitt-Lewis, Q.O., in The Nineteenth Century^ 
October, 1898, p. 599. It is submitted that to put 
on this clause the construction suggested would be 
straining the meaning of a penal provision, which, if 
open to doubt, should receive the most favourable 
construction in favorem libertatis. To have to enter 
in the course of a criminal trial into a side issue with 
respect to evidence which the defendant might have 
given at any time in other proceedings instituted 
against another person might cause the greatest per- 
plexity and confusion. It is conceived that this 
clause must be limited to evidence given by the 
defendant in the course of the same proceedings. 

If the defendant merely calls a witness to give 
evidence against any other person charged with the 
same offence, but does not himself give such evi- 
dence; or if the defendant himself gives evidence 
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against another person who is not charged with the § 1*- 
same ofEence, and is not the prosecutor nor a wit- 
ness for the prosecution (see preceding note), the 
defendant will not thereby render himself liable to 
such cross-examination. Most of the observations 
made in the preceding note are also applicable to this 
clause. 

^ Defendant's Statement before a Magistrate. — 

Section 18 of the Indictable Offences Act, 1848 — 
11 & 12 Vict. c. 42 — directs the Magistrate at the 
examination before him, in a case not to be dealt 
with summarily, after cautioning the accused, to 
take down in writing any statement he may wish 
to make. Such statement may afterwards be given 
in evidence against him on his trial: Axch. 266; 
Eosc. 66, 69. 

loxrnswom Statements made by Defendant. — ^A 
person charged with an ofEence has a right to make 
a statement : — 

(a) At the examination before the Magistrate, 

where the case is not to be dealt with sum- 
marily, under s. 18 of 11 & 12 Vict. c. 42 : 
see note *, m'pra. 

(b) On his trial for an ofEence tried summarily: 

The Summary Jurisdiction Act, 1848 — 11 & 
12 Vict. c. 43— ss. 12, 14 : and 18 & 19 Vict, 
c. 126, s. 4. 

(c) On his trial at Quarter Sessions or Assizes: 

as to which, see infra. 

"By the present clause (A.) nothing in this Act is 
to affect ant/ right of the person charged to make a 
statement without being sworn. 

The right to make such a statement upon his trial 
at Quarter Sessions or Assizes is ^ common law right 
established by the practice of the Courts. After 
many contrary rulings by Judges with respect to 
the proper practice to be followed (see note in 15 
Cox, C. C. 124 ; cf Stephen's General View of the 
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§ 1. Oriminil Law, 2nd ed. 187), it was in 1882 laid 

down that the course to be adopted at trials in 

future was as follows: — ^A prisoner, whether de- 
fended by counsel or not, may make a statement 
to the jury giving his own version of the facts; 
and the time allowed for doing this is after his 
counsel has addressed the jury (surely not a convenient 
order of procedure, since his counsel is thus not able 
to comment upon, and is not, it seems, even allowed 
to foreshadow or refer to, his own client's version of 
the facts, unless he is in a position to prove it by 
sworn testimony: see per Coleridge, J., in jB. v. 
Beard (1837), 8 C. & P. 142)— and such statement 
is subject to a right of reply on the part of the 
prosecution on the new matter thus laid before the 
]ury : per Cave, J., in R. v. Shimmin (1882), 15 Cox, 
C. C. 122. As to the right of reply, however, see 
now s. 3 of this Act, and note thereto, jt)os^, pp. 35-36. 
As to such statements by prisoners, see Arch. 181-2 ; 
Eosc. 203-4. 

When, therefore, the prisoner desires to make a 
statement, his counsel must address the jury first; 
when the prisoner desires to give evidence on oath, 
his counsel must address the jury afterwards : s. 2, 
infra. 

The question whether the Crown has a right to 
caU evidence in reply to contradict a statement by a 
prisoner has perhaps never been raised in English 
Courts. In New South Wales, where the prisoner 
has a statutory right to " make any statement at the 
close of the case for the prosecution, and before 
calling any witness in his defence," it has been held 
that where he makes a statement but calls no evidence, 
the Crown may give evidence to contradict his state- 
ment : K V. Chantler (1891), 12 New South Wales 
Law Eeports, 116. 
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2. Where the only witness to the facts of § 2. 
the case called by the defence is the person Evidence 
charged, he shall be called as a witness ^j^S? 
immediately after the close of the evidence 
for the prosecution.^ 

^ Time for calling Defendant as witness.— Where 
the defendant wishes to give evidence as to the facts, 
and to call witnesses to character only, he must under 
this section give his own evidence first. Where any 
of his other witnesses speak as to the facts of the 
case, the witnesses (including himself) can be called 
in any order he pleases. 

Speech for defence, when Defendant is the only 
witness. — This section to some extent modifies the 
existing right, conferred by 28 & 29 Vict. c. 18, s. 2 
(Arch. 182 ; Eosc. 202), of a prisoner or his counsel 
to make two speeches — one to open his case, and the 
other to sum up his evidence; for where the de- 
fendant is the only witness to the facts of the case, 
he must be " called as a witness immediately after 
the close of the evidence for the prosecution," and he 
or his counsel will be limited, it would seem, to a 
single speech at the close of the evidence. 

As to how far in certain oases the existing right 
of counsel for the prosecution to sum up is aJpected 
by the present Act, see note ^ to s. 3, post^ pp. 36-37. 

Unsworn Statement. — ^Nothing in this Act affects 
the defendant's right to make a statement to the jury 
without being sworn: s. 1 (A) ; see note ^^, antey p. 33. 

8. In cases where the right of reply de- Right of 
pends upon the question whether evidence '^^' 
has been called for the defence, the fact that 
the person charged has been called as a wit- 
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§ 3. ness shall not of itself confer on the prose- 
cution the right of reply.* 

1 Eight of Eeply. — The rule as to the right of 
reply which has been in force for many years up 
to the commencement of this Act is that if any evi- 
dence is called for the defence, the counsel for the 
prosecution has the right to reply; if no evidence 
is called for the defence, the counsel for the pro- 
secution has no such right, unless that counsel is the 
Attomey-Q-eneral or Solicitor-Q-eneral of England 
prosecuting in person in a Crown case : resolution of 
the Judges in 1887, 6 St. Tr. N. S. 34. This 
special privilege of the Law Officers of the Crown 
seems to be a relic of political prosecution, and in 
the opinion of Judge Taylor and others "is a 
custom more honoured in the breach than the ob- 
servance : " 1 Tay. Evid. pp. 275-6. If one of several 
defendants alone calls evidence, it has sometimes 
been held that this gives the prosecution a right of 
reply as to aU ; but the reason for this ruling is not 
apparent, and the better opinion is that in such a 
case the right of reply is limited to replying to the 
case of the single defendant who calls evidence. 
Cf. Arch. 182, 123 ; Eosc. 204-5. If witnesses for 
the defence are called to character only, a reply for 
the prosecution is unusual, and regarded as a some- 
what rigorous exercise of strict right. 

The present section is apparently taken from a 
similar enactment in the South Australian Act of 
1882—45 & 46 Vict. No. 245— s. 4, printed in 
Appendix, post, p. 103. 

This section, when read in connection with s. 2 of the 
Act of 1865—28 & 29 Vict. o. IS— {infra), appears to 
go a considerable length in curtailing the right of 
speech of the counsel for the prosecution, and to 
place him at some disadvantage. The right of the 
counsel for the prosecution to sum up his evidence 
was first given by that enactment, the first clause 
of which, declaring in what event such right shall 
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be called into existence, enacts as follows : " If § 3. 

any prisoner or prisoners, defendant or defendants, 

shall be defended by counsel, but not otherwise, it 
shall be the duty of the presiding Judge, at the close 
of the case for the prosecution, to ask the counsel for 
each prisoner or defendant so defended by counsel 
whether he or they intend to adduce evidence, and in 
the event of none of them thereupon announcing his 
intention to adduce evidence, the counsel for the 
prosecution shall be allowed to address the jury a 
second time in support of his case, for the purpose of 
summing up the evidence against such prisoner or 
prisoners, or defendant or defendants." The word 
" counsel " includes solicitors appearing as advocates : 
ibid. s. 9. 

On the construction of the above clause of the 
Act of 1865, it seems clear, according to the maxim 
expressio unius est exclusio alterim, that in the event 
of any of the prisoners' counsel " thereupon announc- 
ing his intention to adduce evidence," the counsel 
for the prosecution shall not be allowed to sum up 
his evidence. If the prisoner's counsel then, after 
announcing his intention to adduce evidence, calls 
the prisoner as his only witness — and if he does this, 
he must call him " immediately after the close of the 
evidence for the prosecution " : s. 2, ante, p. 35 — ^the 
counsel for the prosecution cannot be allowed to sum 
up his evidence, while the fact that the prisoner has 
been called as a witness shall not, under the present 
section, " of itself confer on the prosecution the 
right of reply." It seems to follow that in such a 
case the counsel for the prosecution cannot be allowed 
a second speech, ^ther to sum up his evidence or 
to reply. 

It is conceived that another effect of the present 
section will probably be to alter the rule of practice, 
which Mr. Justice Cave announced was to be followed 
in future, viz., that if the defendant make an unsworn 
statement, the prosecution would have a right of 
reply on the new matter thus laid before the jury : 
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§ 3. H. V. Shimmin (1882) , 15 Cox, 0. 0. 122 ; cf. s. 1 (h) , and 

note ^®, ante, pp. 33-34. For as s. 3 expressly declares 

that the fact of calling the defendant as a witness 
shall not of itself confer on the prosecution the right 
of reply, it would seem hardly consistent with that 
enactment if the fact of the defendant making a 
statement without being sworn should now be held to 
confer a right of reply. 

Evidence in reply. — This section does not appear 
to affect the right of the prosecution to call evidence 
in reply, although the defendant has been the only 
witness called for the defence. The general rule is 
that the Crown must (like the party beginning in 
a civil action) bring forward in the first instance 
all the evidence necessary to complete the case for 
the prosecution ; but whenever the defendant gives 
evidence to prove entirely new matter, which the 
Crown could not have foreseen, the Crown is entitled 
to give evidence in reply to contradict it, such 
evidence being strictly confined to matters in reply : 
i2. V. Frost (1840), Monmouth Special Commission, 
coram Tindal, C. J., Parke, B., and Williams, J., 
9 C. & P. 129, at 159. 

Illxtsteation. 

F. and others are indicted for high treason, and charged 
with marching with 2,000 men into Newport and making a 
warlike attack upon a house and firing upon magistrates, 
soldiers and constables assembled therein. Evidence having 
been given by H. and other witnesses to prove the facts 
alleged by the prosecution, W. is called for the defence, 
and in order to show that the object of the rioters was not 
treasonable but was merely to get certain prisoners released, 
states that one of the rioters when approaching the house, 
on being asked by a constable what they wanted, answered : 
** Surrender up your prisoners." H. can be caJled by the 
Crown in reply to contradict this statement: B. v. Frost 
(1840), uhi mpra. 

Where evidence in reply is properly admissible, 
and is called, it is apprehended that, even in a case 
where the defendant luone has given evidence for the 
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defence, the counsel for the Crown will have a right § 8. 
to make a speech in reply ; for although the fact mat 
the defendant has been called as a witness does not 
of itself confer the right of reply, the fact that 
evidence has been properly called in reply to con- 
tradict his evidence would seem to confer such right. 

4. — (1.) The wife or husband of a person c^Hng of 
charged with an offence under any enactment husband 
mentioned in the Schedule to this Act^ may oases. 
be called as a witness either for the prosecu- 
tion or defence and without the consent of 
the person charged.^ 

(2.) Nothing in this Act shall affect a 
case where the wife or husband of a person 
charged with an offence may at common law 
be called as a witness without the consent of 
that person.^ 

^ See Schedule, post^ p. 55 ; and Table of Offences 
referred to in Schedule, post^ pp. 68 — 61. 

^In what cases the Defendant's wife or husband 
may be called as a witness for the prosecution by 
Statute. 

(i) Offences referred to in Schedule to Act. — When- 
ever a defendant is charged with any offence referred 
to in the Schedule (for a list of such offences see the 
Table, jt?os^, p. 58), the defendant's wife or husband 
may be called as a witness for the prosecution. 

If the defendant is charged in one count of an 
indictment with committing an offence referred to 
in the Schedule to this Act, and in a second count 
with committing an offence not referred to in the 
Schedule, and if the defendant's wife or husband 
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§ 4' is called for the prosecution to give evidence as to 
the former offence, it becomes the duty of the Judge 
to warn the jury that the testimony of the wife or 
husband is admissible for the prosecution only on 
the first count, and that if they acquit the defendant 
on that count, they ought iu considering the second 
count wholly to disregard any incriminating testi- 
mony given by the wife or husband : see It. v. Paul 
(1890), 0. 0. C. E., 25 Q. B. D. 202, at 210 ; 62 L. T. 
845, at 848 ; 59 L. J. M. C. 138 ; cf. R. v. Fuidge 
(1864), L. & 0. 390 ; 33 L. J. M. 0. 74 ; for " each 
count is as it were a separate indictment" : per Black- 
bum, J., in Latham v. R. (1864), 6 B. & S. 635, at 
642-3; 33 L. J. M. 0. 197, at 199; 9 Cox, 0. 0. 
516. If the Judge fails to give such warning, and 
the defendant is convicted on the second count 
only, the conviction wOl be quashed: jB. v. Paul^ 
ubi supra. 

If, however, instead of there beiag two counts in 
the indictment, there is a single count, with respect to 
which the defendant's wife or husband can be and is 
called as a witness for the prosecution, and if it is 
competent for the jury, under a special statutory 
enactment, upon that indictment to find the defen- 
dant guilty of another offence, with respect to which 
the testimony of the wife or husband would not be 
admissible for the prosecution ; although without the 
testimony of the wife or husband there is not suffi- 
cient evidence to convict of either offence, yet it has 
been held that it is competent for the jury to have 
regard to such testimony when considering the 
second offence ; and where they convicted the defen- 
dant of the latter offence only, the conviction was 
upheld: cf. R. v. Wealand (1888), C. 0. 0. E., 20 
Q. B. D. 827 ; 57 L. J. M. 0. 44 ; 58 L. T. 782 ; 
and the observations upon it in R. v. Paul (1890), 
25 Q. B. D. at 212. 

In the case of R. v. Wealand the indictment con- 
tained a single count charging the defendant with 
unlawfully and carnally knowing a girl under the 
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age of 13, whicli is a felony under s. 4 of the Criminal § 4, 
Law Amendment Act, 1885. The girl, who did not 
understand the nature of an oath, gave evidence not 
upon oath, as she is enabled to do by that section 
upon that charge. The jury acquitted the prisoner 
of that charge, but found him guilty of indecent 
assault, as they are enabled to do by s. 9 of the same 
Act. There is no provision in that Act rendering 
unsworn testimony admissible upon an indictment 
for indecent assault ; and apart from the girl's testi- 
mony, the evidence was insufficient to support the 
conviction. Upon a case stated for the opinion of 
the Court, the conviction was affirmed upon the 
ground that the evidence being expressly made ad- 
missible upon the only count contained in the indict- 
ment, the jury were entitled to take it into their 
consideration, while s. 9 expressly empowered the 
jury to find the verdict which they did find : iJ. v. 
Wealand (1888) (;fibi supra)^ explained in R. v. Paul 
(1890), C. C. C. R, 25 Q. B. D. 202, at 212 ; 62 L. T. 
845, at 848 ; 59 L. J. M. C. 138. 

With regard, however, to the decision in R. v. 
Wealandy although there was only a single count, 
that count by virtue of s. 9 contained in effect two 
distinct charges, viz,^ 1. unlawfully and carnally 
knowing a girl under 13 (a felony) ; 2. indecent 
assault (a misdemeanour) : see R, v. Guthrie (1870), 
L. E. 1 C. C. E. 241 ; 39 L. J. M. C. 95 ; 22 L. T. 
485. Such a joinder of a felony and a misdemeanour 
in one indictment is of course only permissible by 
virtue of a statute. The effect of this particular 
enactment — s. 9 of the Act of 1885 — is analogous, it 
is conceived, to that of the enactment contained in 
s. 61 of the Common Law Procedure Act, 1852, 
which enabled a plaintiff in a civil action for libel 
or slander to succeed upon proving that the words 
set forth in his declaration and published by the 
defendant were actionable, without being required 
to prove the meaning attached to them in his decla- 
ration. After the passing of the latter enactment a 
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§ 4. smgle count for libel with an inntmido that the words 
were used in a particular sense was regarded " as if 
there were two counts, one with the innuendo and one 
without the innuendo^^ : per Blackburn, J., in Watkin 
V. Hall (1868), L. R 3 Q. B. 396, at 402 ; 37 L. J. 
a B. 125; 18L. T. 561. 

Again, independently of statutory enactment, 
where the o£fence charged in an indictment includes 
an o£fence of inferior degree, it is always competent 
at common law for the jury to acquit the defendant 
of the higher offence and convict him of the lesser, 
provided that both offences are of the same class, 
«.e., either felonies or misdemeanours: R. v. Hunt 
(1811), 2 Camp. 588; R. v. Taylor (1869), L. E. 1 
0. C. E. 194 ; 38 L. J. M. C. 106 ; 1 Cox, 0. C. 261 ; 
4 F. & F. 511 ; jB. v. Guthrie (1870), L. E. 1 C. C. 
E. 241 ; 11 Cox, C. C. 522 ; 39 L. J. M. 0. 95 ; 22 
L. T. 485 ; Boaler v. R, (1888), 21 Q. B. D. 284 ; 
57 L. J. M. C. 85 ; 59 L. T. 554 ; 16 Cox, C. 0. 488. 
Accordingly, if the indictment contains a single 
count for murder, the prisoner can be convicted of 
manslaughter, each being a felony ; if it contains a 
single count for malicious wounding, the prisoner 
can be convicted of common assault, each being a 
misdemeanour: see R, v. Taylor (1869), w6*' supra. 
The decision in R. v. Wealand {ubi supra) is expressly 
limited, it is true, to the construction of s. 9 of the 
Act of 1885, but if the principle of that decision be 
correct it would also seem to apply to cases like those 
just mentioned of an indictment containing a single 
count, where it is competent for the jury at common 
law to find the defendant guilty of a lesser offence. 

It is submitted, however, that the distinction be- 
tween the decisions in R. v. Wealand and jB. v. Paul 
is not well founded ; that in the one case to allow 
the jury without warning to consider evidence upon 
a charge in respect of which it is inadmissible on the 
ground that the indictment as a matter of form con- 
tains only one count, although in effect it contains 
two charges ; and in the other case to direct the jury 
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tliat they must not consider such evidenoe if each § 4. 

charge is contained in separate counts of the indict- 

ment : is to make a distinction not based upon sound 
principle ; and that the principle of the decision in 
the later case of B. v. Paul ought to prevail. 



Illustrations. 

1. A. is charged on an indictment containing two counts : 
(i) Indecent assault on X. (under s. 62 of the Offences 

against the Person Act, 1861, referred to in Sche- 
dule, post, p. 65). 
(ii) Common assault on X. (under s. 47 of the same Act, 
not referred to in Schedule, iUd,), 
If A.'s wife be called as a witness for the prosecution 
(under the present section), it is the duty of the Judge to 
direct the jury that, as A.'s wife is not a competent witness 
for the prosecution on the second count, if they acquit A. on 
the first count, they ought, in considering the second count, 
wholly to disregard any incriminating testimony given by 
A.'s wife : see R, v. Paul {ubi supra). 

If the Judge fails to give such a direction, and A. is 
convicted on the second count only, the conviction will be 
quashed : see ii. v. Paul, ibid. 

2. A. is charged on an indictment containing a single 
count for indecent assault on X. (under s. 52 of the Offences 
against the Person Act, 1861, referred to in Schedule, j^os^, 
p. 55). The jury are entitled at common law to acquit A. of 
the indecent assault and convict him of common assault. 

If A.'s wife be called as a witness for the prosecution 
(under the present section), it is the duty of the Judge to 
direct the jury that, as A.'s wife would not be a competent 
witness for the prosecution on a charge against A. of common 
assault, if they acquit A. of indecent assault, they ought, in 
considering whether A. is guilty of a common assault on X., 
whoUy to disregard any incriminating testimony given by 
A.'s wife : submitted ; but see R. v. Wealand {ubi supra). 

If the Judge fails to give such a direction, and A. is con- 
victed of common assault only, the conviction should be 
quashed : submitted ; but see R, v. Wealand {ubi supra). 

(ii) Under Evidence Act, 1877. — Besides the 
case of an offence referred to in the Schedule, the 
defendant's wife or husband (as also the defendant 
himself) may be compelled to give evidence for the 
prosecution in proceedings for the non-repair of, or 
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§ 4. for a nuisanoe to, a higliway, bridge, &c., or for 
trying or enforcing a civil right only, by virtue of 
the Evidence Act, 1877, which is not affected by this 
Act : see s. 6 {Vj^post, p. 60, and note ^ thereto, posty 
p. 52. 

^ In what cases the Defendant's wife or husband 
may be called as a witness for the prosecution at 
common law. 

The rule with respect to this question of com- 
petency at common law is thus stated by Sir James 
JPitzjames Stephen : — 

^' In criminal cases the accused person and his or 
her wife or husband, and every person and the wife 
or husband of every person jointly indicted with him 
and tried at the same time is incompetent to testify. 

" Provided that in any criminal proceeding against 
a husband or wife for any bodily injury or violence 
inflicted upon his or her wife or husband, such wife 
or husband is competent and compellable to testify " : 
Stephen's Dig. Evid. Art. 108, and see note xli., 
3rd ed. 114, 178 ; 4th ed. 121, 194. 

Illustbation. 
A. and others are jointly charged with con^iring to take 
away B., an heiress, by force, and to marry her to A., and 
the prosecution alleges that B. has under duress been married 
to A. B. is a competent witness: B. v. Wakefield (1827), 
3rd count, 2 Lew. 0. 0. at 10, 287; and Trial, pub. by 
Murray, at 7, 257 ; see Eosc. 119. 

On the same principle, the dying declaration of a 
deceased wife or husband is admissible when her 
husband or his wife is charged with the homicide of 
the deceased: B. v. Woodcock (1789), 1 Leach, 600 
a. V. John (1790), ibid. 604, n. ; 1 East, P. 0. 357 
Stoop's Case (1799), Addison, E. (Pennsyl.) 381 
Eosc. 119. 

It appears, however, open to doubt whether the 
exception, stated by Sir J. F. Stephen as a proviso to 
the general rule, is expressed in terms sufficiently 
wide to cover every case in which such wife or hus- 
band was at common law a competent witness. 
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If, for instance, a man were charged with fraudth § 4. 
lent abduction of a girl under twenty-one with 
intent to marry her (see now Offences against the 
Person Act, 1861, s. 53 ; Arch. 801; Eosc. 250), she 
was, although the marriage had taken place, a com- 
petent witness: R. v. Wakefield (1827), 1st count, 
2 Lew. 0. 0. at 7, 287 ; and Trial, pub. by Murray, 
at 4, 143—155, 257; B. v. Yore (1839), 1 Jebb & 
Symes (Q. B. Ir.), 563 ; and the better opinion is 
that her competency w£is not affected by the fact that 
she had, whether from the first or subsequently, freely 
assented to the marriage: see 4 Black. Com. 209; 
1 East, P. 0. 454; 3 Euss. Or. 5th ed. 624 ; Eosc. 
119 ; sed contra, 1 Hale, P. 0. 302. 

Now in this case there need not necessarily be 
" any bodily injury or violence inflicted " upon her, 
for the offence will be complete if the girl has been 
fraudulently allured out of the possession and against 
the will of her father or mother, an,d married. If, 
therefore, she is a competent witness in such a case, 
her competency must rest on some other ground. 

One ground sometimes put forward for admitting 
such testimony where a marriage has been brought 
about, whether by force or fraud, is that the marriage 
cannot have any obligation in law: see e.g., Arch. 
324, 803 ; 1 Hawk. P. 0. 6th ed. c. 42, § 9. But 
although it is true that the contract of marriage, like 
any other contract, if brought about by duress or 
fraud may be invalidated: Scott v. Sebright (1886), 
12 Pro. D. 21 ; 56 L. J. Pro. 11 ; 57 L. T. 421 ; 
such a contract is voidable only and not absolutely void, 
and the innocent party has an election either to avoid 
it or to insist upon it as a binding transaction: Oakes 
V. Turquand (1867), L. E. 2 H. L. 325 ; 36 L. J. Oh. 
949. Until rescinded such a contract is valid : JReese 
River Silver Mining Co, v. Smith (1869), L. E. 4 H. L. 
64 ; 39 L. J. Oh. 849 ; and acting voluntarily under 
it with a f uU knowledge of aU the facts may amount 
to ratification : Ormes v. Beadel (1860), coram Lord 
Campbell, L. C, 2 De G. F. & J. 333 ; 30 L. J. Oh. 



3 
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§ 4. 1 ; cf. 1 Hale, P. 0. 302. If then the husband is 

indicted at a time when no steps have been taken 

(such as were taken in Scott v. Sebright y ubi supra) ^ 
to obtain a declaration of the nullity of the marriage 
on the ground of duress or fraud, or if the wue 
voluntarily assents to the marriage and thus adopts 
the contract, the marriage cannot be said to have no 
obligation in law. 

If force be employed against her, the employment 
of such force renders her, £is has been seen, a com- 
petent witness {cf. Arch. 802) ; and if no force be 
used, as she is still a competent witness, it is sub- 
mitted that her competency arises partly from the 
public mischief that would follow from the exclusion 
of her testimony if the husband were thus allowed to 
take advantage of his own criminal act, and partly 
from the consideration that she is in reality the pro- 
secuting or aggrieved party fsee per Orompton, J., in 
IteeveY. Wood {1864), 5 B. & S. 364, at 368; 34 
L. J. M. C. 15 ; 11 Jur. N. S. 201 ; 10 Cox, 0. C. 580. 
This seems to afford a more satisfactory ground for 
admitting such evidence than the one also suggested 
by the same learned judge-^viz,, that in a case of 
fraudulent abduction " there may well be considered 
to be what is equivalent to an actual personal injury'' : 
ibid, (cited by A. L. Smith, J., in E. v. Lord Mayor 
of London (1886), 55 L. J. M. C. 118, at p. 120 ; 
54 L. T. 761; 16 Cox, C. C. 77; 50 J. P. 711). 
In the same case of Eeeve v. Wood, Blackburn, J ., 
treated the admissibility of such evidence in abduction 
cases as resting on the ground that "the offence 
charged touched the person of the wife," although 
no personal injury were inflicted : 5 B. & S. at 369. 

The decision of Hullock, B., on the first count 
in JR. V. Wakefield (1827), ante, p. 45 ; and Illus- 
tration 1, post, p. 48, which followed the decision 
of Qibbs, C. J., when Eecorder of Bristol, in B. v. 
Perry (1794), oiMiibid. 2 Lew. C. C. at 280, is one 
of very high authority. The case excited the greatest 
public interest at the time, and after the conviction 
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of the Wakefields, the Act 7 & 8 Geo. 4, o. 66, was § 4. 

passed to declare the marriage void : 2 Lew. 0. 0. 

at 20-21. Eight very distinguished counsel — four 
on each side — seven of whom were snhsequently 
raised to the Bench, were engaged in the case : ibid. 
13 ; and a motion was made in the King's Bench in 
arrest of judgment upon another point, but no 
question was raised as to the Judge's ruling in 
admitting the wife's evidence : Deacon's Grim. 
Law, 4. The decision has frequently been the sub- 
ject of judicial discussion, and twelve years later it 
was followed by the Court of Queen's Bench in 
teland in a considered judgment: B, v. Yore (1839), 
1 Jebb & Symes, 563, at p. 572. 

The only case which may appear to conflict with 
the principle of the decision on the first count in 
jR. V. Wakefield is the earlier case of jB. v. Serjeant 
(1826), Ey. & M. 352, where a prostitute was indicted 
jointly with others for conspiracy in procuring S., a 
lad of 17, to marry her, and at the trial S. having 
been tendered as a witness for the prosecution, 
Abbott, C. J., after citing jB. v. Locker (1804), 5 Esp. 
107, as an authority, said : " I think upon the whole 
it is the safest course in the present case not to 
receive the evidence of the husband " ; and S. was 
accordingly not sworn. The defendants were con- 
victed. In R. V. Locker (1804), L. was indicted 
jointly with W. and others for conspiracy in procur- 
ing a young lady, a ward of Court, to marry L. 
ASer L.'s case was concluded, W.'s counsel contended 
that he was entitled to call L.'s wife as a witness to 
exculpate W., not on the ground that she was a 
competent witness as regarded L. — a point which 
was not argued — but on the groimd that although 
her testimony was inadmissible in respect of L., it . 
was admissible in respect of his co-defendants — ^a 
hopeless contention (see R, v. FredeiHck (1737), 2 Str. 
1095) which Lord EUenborough, 0. J., overruled. 

It is submitted that jB. v. Locker cannot now be 
regarded as an authority for the proposition that in 
3(2) 
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§ 4. a case of fraudulent abduction, where no force has 

been employed, the wife who has been abducted is 

not a competent witness ; that jB. v. Serjeant ought 
not to be followed at the present day, but that the 
husband in that case was a competent witness in 
accordance with the principle of the decision on 
the first count in jB. v. Wakejield, 

If this view be sound, the exception at common law 
to the general rule excluding in criminal cases the 
testimony of the wife or husband of an accused person 
may be stated thus : — 

In any criminal proceeding against a husband or 
wife for any bodily injury or yiolence inflicted upon 
his wife or her husband, or for bringing about a mar- 
riage under such circumstances as to constitute a 
criminal offence, such wife or husband is at common 
law a competent and compellable witness. 

Illustbations. 

1. A. and others are jointly charged with conspiring fraudu- 
lently to allure B., an heiress under 21, out of the possession 
and against the will of her father, with intent to cause her to 
be married to A, ; and they are tried together, after A. has 
married B. B. is a competent witness : B, v. Wakefield (1821), 
Ist Count, 2 Lew. 0. 0. at 7, 287 ; and Trial, pub. by Murray, 
at 4, 143—155, 257. 

2. A., a prostitute, and others are jointly charged with 
conspiring fraudulently to procure B., a youth under 21 
entitled to property, to marry A. ; and they are tried 
together, after B, has married A. B. is a competent wit- 
ness : submitted, but see contra, B, v. Serjearvt (1826), Ey. & 
M. 352, and obiter dicta in B, v. Lord Mayor ofLovvdon (1886), 
55 L. J. M. 0. 118; 54 L. T. 761; 16 Cox, 0. 0. 77; 50 
J. P. 711. 

It is believed that cases coming within the above 
statement form the only exception at common law 
to the general rule respecting the incompetency of 
the wife or husband, of an accused person to testify, 
although it has been supposed that cases of high 
treason form another exception: Stephen's Dig. 
Evid., note in 3rd ed. p. 113 ; 4th ed. p. 121 ; 2 Tay. 
Evid. p. 894 ; Eoso. 118. In ArohDold, however, 
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the contrary view is expressed, vi%.y that eases of § 4. 
treason form another exception, but it is conceived 
that this view is erroneous : see Arch. 324. 

Whenever the wife or husband of a person charged 
with an offence is at common law a competent witness 
against the person so charged, such wife or husband 
is also a competent witness in favour of the person so 
charged: jB. v. Perry (1794), coram Qibbs, 0. J., 
when Eecorder of Bristol, cited and approved by- 
Abbott, 0. J., in R. V. Serjeant (1826), Ey. & M. 
at 354. 

As the general rule which at common law excludes 
the evidence of the wife or husband of the person 
charged extends only to a wife or husband lawfully 
married, upon a trial for bigamy, after the first 
marriage has been established, the party with whom 
the second marriage was contracted is a competent 
and compellable witness at common law either against 
or for the accused ; for such party is of course not in 
law the wife or husband : see Arch. 324 ; Eosc. 117; 
2 Tay. Evid. p. 889. Such a party can also be 
examined on the voir dire to prove facts showing the 
invalidity of the alleged marriage: B, v. Young 
(1851), 5 Oox, 0.0.296. 



6. In Scotland, in a case where a list of AppHoa- 

^ , tion of 

witnesses is required, the husband or wife of Act to 
a person charged shall not be called as a 
witness for the defence, unless notice be 
given in the terms prescribed by section 
thirty-six of the Criminal Procedure (Scot- 6o & 5i 
land) Act, 1887.^ TtC^ ' 

1 List of witnesses required in Scotland. — This Act 
to simpHfy and amend the criminal law of Scotland 
and its procedure, and to alter the constitution of 
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§ 5. certain Courts, makes provision as to the list of 
witnesses and list of productions in ss. 24, 27, 35, 36, 
53, and 69. These sections will be found in the 
Appendix, ^05^, pp. 88 et seqq. 

Provifiion 6 . — ( 1 . ) This Ac t shall apply to all criminal 

TionsActs. proceedings, notwithstanding any enactment 

in force at the commencement of this Act/ 

except that nothing in this Act shall affect 

40&41 the Evidence Act, 1877.^ 

Vict. c. 14. 1.1 

(2.) But this Act shall not apply to pro- 
ceedings in courts martial unless so applied — 

29 & 30 (^a.) as to courts martial under the Naval 
0. 109, Discipline Act, by general orders made 

in pursuance of section sixty-five of that 
Act;® and 
44&46 (J,) as to courts martial under the Army 
s. 70. * ' Act by rules made in pursuance of sec- 
tion seventy of that Act.* 

^ Extent of application of Act. — With the exceptions 
hereinafter mentioned, and subject to sub-s. (2), on 
and after the 12th October, 1898 (see s. 7 (2), postj 
p. 64), this Act shall apply to all criminal proceedings, 
mcluding those pending when the Act comes into 
operation (see s. 7 (2) and note thereto, post, p. 54) in 
England and Scotland, but not in Ireland (see s. 7 
(1), post, p. 54) ; and all prior enactments enabling a 
defendant and the wife or husband of a defendant 
in certain criminal proceedings to give evidence, must 
now be treated as overridden by the provisions of 
this Act. A list of such enactments — some twenty- 
one in number — will be found in 2 Tay. Evid. 
p. 885, note « ; cf. Arch. 321 ; Eosc. 120. 
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Penal proceedings in Ecclesiajstical Courts. — ^Not- § 6. 
withstanduig the declaration that "this Act shaU"~ 
apply to all criminal proceedings/' there seems to be 
some doubt whether it will apply to penal proceed- 
ing in the Ecclesiastical Oourts. It was held in a 
criminal suit in the Court of Arches, brought against 
a clergyman under the Church Discipline Act — 
3 & 4 Vict. c. 86 — ^that by virtue of ss. 2 and 3 of the 
Evidence Act, 1851—14 & 16 Vict. c. 99— the defen- 
dant was competent and compellable to give evidence : 
Bishop of NorwichY.Pear8e{lSQ«),'Ij.^. 2 A. &E.281; 
37 L. J. Ecc. 90, Sir Eobert PhilUmore, overruling 
the decision of Dr. Lushington in Burder v. ffNeUl 
(1863), 9 Jur. N. S. 1109 ; 2 New E. 651 ; 9 L. T. 
232, which had been questioned in the P. C. in 
Berney v. Bkhop of Norwich (1867), 36 L. J. Ecc. 10. 
(See ss. 2, 3, and 4 of the latter Act in Appendix, j?os^, 
pp. 69—70 ; cf Arch. 320.) But one of the grounds of 
Sir E. Phillimore's decision was that the words in s. 3 
of the Evidence Act, 1861, " * in any criminal proceed- 
ing' refer to proceedings in wmch the Crown, as 
guardian of the public weal, is prosecutor ; and not to 
suits which the common law denominates * criminal,' 
and in which the prosecutor is the Ordinary, or the pro- 
moter of his office, especially having regard to the words 
of the 4th section: " L. E. 2 A. & E. at 285. If the 
present Act should be held to apply to criminal pro- 
ceedings in the Ecclesiastical Courts, the defendant 
in sucn proceedings will cease to be a compellable 
witness, and will no longer be forced in case of his 
guilt to choose between the alternatives of incrimi- 
nating himself, or — what is tantamoimt to it — 
declining to answer, or committing perjury. 

Smuggling cases in Courts of Revenue. — ^Doubts 
having arisen whether in cases of smuggling where 
proceedings at law were taken on the revenue side of 
the Court of Exchequer to recover penalties, the 
defendant was or was not a competent witness, three 
Acts were passed with the view of removing such 
doubts, but without success : see 2 Tay. Evid. p. 884. 
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§6, A fourtli Aot-the Crown Suits Act, 1865— after 
^ enacting that ss. 2 and 3 of the Evidence Act, 1861, 
and the Evidence Amendment Act, 1853, should 
apply to such proceedings, provides that : " any pro- 
ceeding at law on the revenue side of the Court shall 
not for the purposes of this Act be deemed a criminal 
proceeding mthin the meaning of the said sections and 
Act, as extended and applied by the present section : " 
28 & 29 Vict. c. 104, s. 34; 3 Chitty's Stat., "Crown,'' 
p. 61. A fifth Act — the Customs Consolidation Act, 
1876 — enacts that where any such proceedings are 
had, "the defendant shall be competent and com- 
pellable to give evidence:" 39 & 40 Vict. o. 36, 
s. 259. Whether the latter section has now been by 
implication repealed by s. 6 (1) of the present Act, 
wtSch is made to " apply to all criminal proceedings," 
seems to depend on whether such proceedings against 
smuggling are or are not "criminal proceedings" 
mthin the meaning of the present Act, In other words, 
the present section seems to raise once more doubts 
precisely similar to those which the five successive 
Acts referred to were passed to remove. The juris- 
diction of the old Court of Exchequer as a court of 
revenue as well as a common law court is now exer- 
cised by the Queen's Bench Division of the High 
Court : see the Judicature Act, 1873, ss. 16, 32, and 
Order of Council of 16th December, 1880, which 
came into force on 26th February, 1881. 

2 The Evidence Act, 1877.— This Act, which re- 
mains imaSected by the present Act, consists of a 
single section, which is as follows : — 

" On the trial of any indictment or other pro- 
ceeding for the non-repair of any public high- 
way or bridge, or for a nuisance to any public 
highway, river, or bridge, and of any other 
indictment or proceeding instituted for the 
purpose of trying or enforcing a civil right 
only, every defendant to such indictment or 
proceeding, and the wife or husband of any 
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such defendant, shall be admissible witnesses § 6. 
and compellable to give evidence." 

^ Courts Martial in Navy.— By the Naval Discip- 
line Act, s. 65, power is given to the Admiralty to 
frame General Orders for regulating the procedure 
and practice of Courts Martial under that Act, sub- 
ject to the approval of the Queen in Council. 

After the wreck or capture of a ship, where all, or 
all the surviving, officers and crew are tried together 
before one Court Martial, it is made lawful by s. 92 
of the same Act " to call upon all or any of them 
when upon their trial to give evidence on oath or 
affirmation before the Coiirt touching any of the 
matters then under inquiry, but no officer or seaman 
or other person shall be obliged to give any evidence 
which may tend to criminate himself.'' 

That section will remain in full force unless and 
until General Orders are made under s. 65 applyiu] 
the Criminal Evidence Act, 1898, to Courts Marti 
under the Naval Discipline Act ; if and when such 
General Orders are made, the above provisions of 
s. 92 will be superseded by the provisions of this Act. 

Up to the present time (8th October, 1898) no such 
General Orders have been made applying tms Act to 
Naval Courts MartiaL 

* Courts Martial in Army. — By the Army Act, 
s. 70, power is given to the Queen to make Eules of 
procedure, to be signified under the hand of a Prin- 
cipal Secretary of State, which are to be judicially 
noticed. 

Section 156 (1) of the same Act makes it an offence 
to buy, exchange, take in pawn, detain, or receive 
from a soldier, or to solicit or entice a soldier to sell, 
exchange, pawn, or give away, or to assist or act for 
a soldier in selling, exchanging, pawning or making 
away with, arms, ammunition, equipments, or regi- 
mental necessaries, clothing or provisions; and 
s. 156 (3) enacts that : ^' A person charged with an 
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§ 6. ofienoe against this section, and tlie "wife or husband 
of such person, may, if he or she think fit, be sworn 
and examined as an ordinary witness in the case." 

That section will remain in full force unless and 
until Eules are made under s. 70 applying the 
Criminal Evidence Act, 1898, to Courts Martial 
under the Army Act ; if and when such Eules are 
made, the above provision of s. 156 (3) will be 
superseded by the provisions of this Act. 

Up to the present time (8th October, 1898) no such 
Eules have been made applying this Act to Military 
Courts Martial. 



Extent, 7. — (I.) This Act shall not extend to 

menoe- Ireland. 

Siort'tiSe. (2.) This Act shall come into operation 

on the expiration of two months from the 

passing thereof.^ 

(3.) This Act may be cited as the Criminal 

Evidence Act, 1898. 

1 Commencement of Act. — ^This Act, passed on the 
12th August, will therefore come into operation on 
the 12th October, 1898. 

It is supposed by some persons that under the 
above provision this Act will not come into operation 
until the 13th October. But in accordance with the 
maxim that the law takes no notice of the fractions of 
a day, an Act of Parliament is deemed to have passed 
on the first moment of the day on which the Koyal 
Assent is given: Tomlimon v. Bullock (1879), 4 
Q. B. D. 230 ; 48 L. J. M. C. 95 ; 40 L. T. 459 ; 
cf. MigoUi v. Cokill (1879), 4 C. P. D. 233; 48 
L. J. C. P. 695; 40 L. T. 747; 14 Cox, C. C. 305. 
Accordingly, in the case of this Act, the two months 
(t'.e., calendar months: Interpretation Act, 1889 — 
52 & 53 Vict. c. 63 — s. 3) expire on the last moment 
of the 11th October, and the Act comes into opera- 
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tion on the first moment of the 12th October {cf. ibid. 
8.36(2)). 

The Act will apply on its commencement to all crimi- 
nal proceedings, whether then pending or commenced 
subsequently to that date. "When a new enactment 
deals with rights of action, unless it is so expressed 
in the Act, an existiQg right of action is not taken 
away. But where the enactment deals with pro- 
cedure only, unless the contrary is expressed, the 
enactment applies to all actions, whether commenced 
before or after the passing of the Act ": per Wilde, 
B., in Wright v. Hale (1860), 6 H. & N. 227, at 
232 ; 30 L. J. Ex. 40, at 43 ; approved by Lord 
Wensleydale in H. L. in AU.-Gen. v. Sillem (1864), 
10 H. L. Oa. 704, at 763; 10 Jur. N. S. at 456. 
" No one has a vested right in any particular form 
of procedure " : per James, L. J., in Warner v. Mur- 
doek (1877), 4 Ch. D. 750, at 752 ; 46 L. J. Ch. 
121 ; 35 L. T. 748. 



§7. 





SCHEDULE. 




Enactments referred to.^ Section 4, 








SesEdonand 
Chapter. 


Short Title. 




5 Geo. 4, c. 83. 


TheVagrancyAct, 1824. 


The enactment punish- 
ing a man for neglect- 
ing to maintain or 
deserting his wife or 
any of his family.* 


8&9Vict.c.83. 


The Poor Law (Scot- 
land) Act, 1846. 


Section eighty. ^ 


24 & 26 Vict. 


The Offences against 


Sections forty-eight to 


0. 100. 


the Person Act, 1861. 


fifty-five.* 


46 & 46 Vict. 


The Married Women's 


Section twelve and sec- 


c. 76. 


Property Act, 1882. 


tion sixteen.' 


48 & 49 Vict. 


The Criminal Law 


The whole Act.« 


c. 69. 


Amendment Act, 
1886. 




67 & 68 Vict. 


The Prevention of 


The whole Act.' 


C.41. 


Cruelty to Children 
Act, 1894. 
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Soiled. ^ Table of Offences. — The gist of the offenoes dealt 
with by the enactments here referred to will be found 
in the Table of Offences, printedjt?os^,pp. 58 — 61, where 
the reader is referred to various text books setting out 
the enactments, and commenting upon them. 

2 See ss. 3, 4 and 5 of the Vagrancy Act, 1824, 
12 Chitt/s Statutes, " Vagrant." The Act does not 
apply to Scotland or Ireland : s. 22. 

* As to the offences dealt with by s. 80 of the Poor 
Law (Scotland) Act, 1845, see Table of Offences, 
posty p. 58. 

* Of these eight sections of the Offences against 
the Person Act, 1861, three have been repealed for 
many years, viz,, ss. 49, 50, 51. As to the offences 
dealt with by the remaining five sections specified 
(which do not extend to Scotland : s. 78), see Table 
of Offences, post, p. 58. The three repealed sections 
dealt with the following offences : — 

S. 49. Procuring the defilement of a girl under 21. 
Repealed by s. 19, and replaced by s. 2 of the 
Criminal Law Amendment Act, 1885 : see Table 
of Offences, post, p. 59. 
S. 50. Carnally knowing a girl under 10. 

Repealed by s. 2 of Offences against the Person 

Act, 1875, which tms itself repealed by s. 19 of the 

Criminal Law Amendment Act, 1885 : See now 

s. 4 of the latter Act, and Table of Offences, 

post, p. 59. 

S. 51. Carnally knowing a girl between 10 and 12. 

Repealed by s. 2 of Offences against the Person 

Act, 1875, which was itself repealed by s. 19 of the 

Criminal Law Amendment Act, 1885 : See now 

s. 6 of the latter Act, and Table of Offences, 

post, p. 59. 

So much of s. 52 as deals with indecent assault on 

a femala remains in force (see Table of Offences, 

post, -p. 58) ; while part of s. 52, dealing with another 

offence, was repealed by s. 19 of the Criminal Law 

Amendment Act, 1885 : see Eosc. 283. 
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« The Married Women's Property Act, 1882, Sched. 
applies to England and Ireland, but not to Soot- 
land: s. 26. The effect of ss. 12 and 16 (printed 
in Appendix, posty pp. 72-73) is stated in the Table of 
OfEences, jt?os^, p. 59: cf. Stephen's Dig. Crim. Law, 
6th ed., Arts. 811, 327, pp. 248, 263 ; and see the 
observations on the Married Women's Property Act, 
1882, and the Amending Act of 1884— 47 Vict. o. 14 
in Appendix, postj pp. 72-74. 

® The Criminal Law Amendment Act, 1885, applies 
to England, teland and Scotland: see ss. 14, 15. 
Its binding force has not been affected by the repeal 
of certain superfluous parts by the Statute Law 
Eevision Act, 1898—61 & 62 Vict. c. 22. 

The gist of the offences dealt with by the Criminal 
Ijaw A^aendment Act, 1885, is stated in the Table 
of Offences, posty pp. 58, 59-60. 

7 The Prevention of Cruelty to Children Act, 1894 
— an Act passed since the last edition of Archbold 
(1893) or of Eoscoe (1890)— applies to England, 
Ireland and Scotland : see ss. 26, 27. The offences 
with which it deals are declared by the two first 
sections, which are printed, together with other sec- 
tions bearing on the subject, in Appendix, joos^, pp. 75 
et seqq., and the gist of those offences is stated in the 
Table of Offences, ^o«^, pp. 60-61. 
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TABLE OP OFFENCES UNDEE SCHEDULE. 



The offences under the enaotments referred to in the 
Schedule to this Act are as follows : — 



Offenoes. 



1. Neglect bj a man to maintain, 

or desertion by bim of, bis 
wife or any of bis family. 

2. Neglect by a man to maintain, 

or desertion by bim of, bis 
wife or child. 

3. Neglect by tbe motber or puta- 

tive f atber to maintain ber or 
bis illegitimate obild. 

4. Eape 



5. Indecent assanlt on a female . . 

6. Abduction of a woman entitled 

to property agpainst ber will 
from motives of lucre. 

7. Fraudulent abduction of a girl 

under 21 entitled to property 
against tbe will of ber father, 
mother, or other guardian. 

8. Forcible abduction of any 

woman against ber will. 

9. Abduction of a girl imder 16 

against tbe will of ber father, 
motber, or other guardian. 



Enaotments referred to. 



The Vagrancy Act, 
1824 (6 Geo. 4, 
c.83),ss.3,4,6. E. 

ThePoorLaw(Scot- 
land)Act,1845(8&9 
Vict. c. 83), 8. 80. S. 

Ibid. S. 



The Offences against 
the Person Act, 1861 
(24&26Vict.c.l00), 
s. 48. E. & I. 

As to rape by per- 
sonating husband, 
seetbeCriminalLaw 
Amendment Act, 
1886, s. 4. U. K. 
24 & 26 Vict. c. 100, 
s. 62. E. & I. 
Same Act, s. 53. 

E. &I. 



Ibid. E. & I. 



Same Act, s. 64. 

E. &I. 

Same Act, s. 56. 

E. &I. 



Bef erenoes to 

Tert-Books, where 

Enactments are 

printed or referred to. 



Obitty's Statutes, 
Vol. 12,** Vagrant." 



Arch. 809. 
Bosc. 847. 



Arch. 809. 
Rose. 849, 864. 



Arch. 823. 
Eosc. 283, 290. 
Arch. 801. 
Bosc. 249, 250, 251, 
252, 265. 

Ibid. 



Arch. 802. 

Bosc. 250, 251, 265. 

Arch. 803. 

Bosc. 250, 251, 255. 



K.B. — ^In the second column of tbe above Table, the letter E. means that 
tbe enactment applies to England only; S. to Scotland only ; E. & I. 
to England and Ireland only; and TJ. !C. to tbe United Kingdom. Tbe 
present Act, however, does not extend to Ireland : s. 7 (1), ante^ p. 54. 
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Offences. 




Beferenoesto 

Text-Books, where 

Enactments are 

printed or referred to. 



10. Any act done by a husband 
with respect to the separate 

Property of his wife, which if 
one by a stranger wonld 
render the latter liable to 
prosecution : 

Provided that no criminal 
proceeding can be taken by a 
wife against her husband by 
virtue of this Act — 

(a) while they are living 
together^ as to any pro- 
perty claimed by her; 
nor 
(J) while they are living 
apart, as to any act done 
by him while they were 
living together concern- 
ing such property ; 
unless such property has been 
wrongfully taken by him when 
leaving or deserting, or about 
to leave or desert, her. 

" Property " includes a 
thing in action. 

1 1 . Any similar act done by a wife 
with respect to any property 
of her husband. 

12. Procuring, or attempting to 
procure, the defilement of a 
woman or girl. 

13. Procuring, or attempting to 
procure, the defilement of a 
woman or girl by intimida- 
tion, fraud, or administering 
drugs. 

14. Carnally knowing, or attempt- 
ing to carnally know, a girl 
under 13. 

16. Carnally knowing, or attempt- 
ing to carnally know, a girl 
between 13 and 16. 



The Married Wo- 
men* s Property Act, 
1882 (45 & 46 Vict. 
0. 76), s. 12. 

E. &I. 



Appendix, poii^ p. 72. 



Same Act, s. 24. 



Same Act, s. 16. 

E. &I. 



The Criminal Law 
Amendment Act, 
1886 (48 & 49 Vict, 
c. 69), 8. 2. U. K. 
Same Act, s. 3. 

U.K. 



Same Act, b. 4. 

U.K. 



Same Act, s. 6. 

U.K. 



Appendix, past^ p. 73. 



Appendix, post, p. 73. 



Arch. 816. 
Eoso. 848, 403. 

Arch. 816. 

Rose. 248, 263, 864. 



Arch. 817. 
Rose. 848, 66, 108, 
867. 

Arch. 818. 
Rose. 849. 
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Table of Ofencea. 



Offences. 



Enactments referred to. 



Beferenoesto 

Text-Books, where 

Enactments are 

printed or referred to. 



16. 



17. 



Gamallj knowing, or attempt- 
ing to carnally ^ow, a female 
idiot or imbecile, knowing at 
the time that she was an idiot 
or imbecile. 

Owner or occupier, or per- 
son having the management 
or control of premises, per- 
mitting girl to be there for 
the purpose of being camallj 
known, such girl being — 



Ui 



Under 13 ; or 
Between 13 and 16. 



18. 



Abduction of a girl under 18 
against the will of her father, 
mother, or other guardian. 



19. Detaining a woman or girl 
against her will upon premises 
with intent that she shall be 
carnally known. 

20. Detaining a woman or girl 
against her will in any 
brothel. 

21. G^ross act of indecency by one 
male person with another. 

22. Keeping a brothel, or know- 
mgly permitting premises to 
be usea as a brothel. 

Summary proceedings. 

23. Offence of cruelty by a person 
oyer 16, having the custody, 
charge, or care of a child 
under 16 ; viz,. 

Wilfully assaulting, ill- 
treating, neglecting, aban- 
doning, or exposing such child 
in a manner likely to cause it 
unnecessary suffering, or in- 
jury to its health ; or causing 
or procuring such act or 
neglect. 



The Criminal Law 
Amendment Act, 
1885 (48 & 49 Vict. 
o. 69), s. 6. XJ. K, 



Same Act, b. 6. 

U.K. 



Same Act, s. 7. 

U.K. 



Same Act, s. 8. 

U.K. 



Ibid. U.K. 



Same Act, s. 11. 

U.K. 



Act, 8. 13. 

U.K. 



The Prevention of 
Cruelty to Children 
Act, 1894 (57 & 58 
Vict. c. 41), s. 1. 
U.K. 



Arch. 809. 
Boso. 849, 855. 



Arch. 818. 
Boso. 850, 858. 



Arch. 806. 
Bosc. 850, 250, 253, 
254, 255, 256. 

Arch. 816. 
Bosc. 850. 



Ibid. 



Arch. 832. 
Bosc. 851. 

Boao. 773, 774. 



Appendix, j?o«^, p. 75. 
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Offences. 



Enactments referred to. 



Beferenoesto 

Text-Books, where 

Enactments are 

printed or referred to. 



24. Causing a child under the age 
hereinadFter mentioned, or if 
haying the custodj, charge or 
care of such child, allowing it 
to be in any of certain speci- 
fied places for any of the 
following purposes : — 

(a) Begging or receiving 

alms, or inducing the 
gfiving of alms: boy 
under 14, girl under 16. 

(b) Singing, playing, or per- 

forming for profit, or 
offering anything for 
sale, between 9 p.m. 
and 6 a.m. : boy under 
14, girl imder 16. 

{e) Singling, playing or per- 
formiog for profit, or 
offerinc' anytiiing for 
sale : ciiild under 11. 

(d) Being trained as an 
acrobat, contortionist, 
or circus performer, or 
for any dangerous per- 
formance : child under 
16. 

Subject nevertheless to cer- 
tain specified qualifications. 

Summary proceedings. 



The Prevention of 
Cruelty to Children 
Act, 1894 (57 & 58 
Vict. c. 41), 8. 2. 
U.K. 



Appendix, pott, p. 76. 



N.B. — In the second column of the above Table, the letter B. means that 
the enactment applies to England only ; S. to Scotland only ; B. & I. 
to England and Ireland only ; and XT. K. to the United Kingdom. The 
present Act, however, does not extend to Ireland: s. 7 (1), ante, p. 54. 
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LIST OF ENACTMENTS. 

PAGE 

1. Orimiiial Eyidence Act, 1898— 

61 & 62 Yict. c. 36. Text of Act with notes of 
reference only - _ ^ - - - 65 

2. Evidence Act, 1851— 

14 & 15 Vict. c. 99, as. 2, 3, 4, 18 - - - 69 

3. Evidence Amendment Act, 1853 — 

16 & 17 Vict. c. 83, as. 1, 2, 3 - - - - 71 

4. Married Women's Property Act, 1882 — 

45 & 46 Vict. c. 75, ss. 12, 16, 24 (in part), 26 - 72 

5. Married Women's Property Act, 1884 — 

47 Vict. c. 14, Preamble, and s. 1 - - - 74 

6. Prevention of Cruelty to Children Act, 1894 — 

57 & 58 Vict. c. 41, ss. 1, 2, 3, 11, 12, 13, 14, 15, 16, 
17, 23, 24, 25, and Schedule - - - - 75 

SCOTLAND. 

7. Evidence (Scotland) Act, 1853— 

16 Vict. c. 20, ss. 3, 5 - - - - - 86 

8. Evidence Further Amendment (Scotland) Act, 1874 — 

37 & 38 Vict. c. 64, ss. 2, 3 - - - . 87 

9. Criminal Procedure (Scotland) Act, 1887 — 

50 & 51 Vict. c. 35, ss. 24, 27, 35, 36, 53, 67, 69, 
74, 75 88 

4(2) 
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CANADA. 

10. Canada Evidence Act, 1893— 

56 Vict. c. 31, ss. 2, 4, 5, 6 - 



PAGE 



NEW SOUTH WALES. 

11. Oriminal Law Amendment Act, 1883 — 

46 Vict. No. 17, s. 470 95 

12. Oriminal Law and Evidence Amendment Act, 1891 — 

55 Vict. No. 5, s. 6 96 

NEW ZEALAND. 

13. Oriminal Oode Act, 1893— 

57 Vict. No. 56, ss. 398, 399, 400, 401, 403 - - 97 

14. Lidictable Offences Summary Jurisdiction Act, 1894 — 

58 Vict. No. 47, s. 8 99 

QTTEENSLAND. 

15. Oriminal Law Amendment Act, 1892 — 

56 Vict. No. 3, s. 3 101 

SOUTH AUSTBALIA. 

16. Evidence Amendment Act, 1882 — 

45 & 46 Vict. No. 245, Preamble, and ss. 1, 2, 3, 4, 5 102 

17. Evidence Further Amendment Act, 1888 — 

51 & 52 Vict. No. 435, ss. 2, 3, 4 (in part) - - 103 

VICTOEDL 

18. Orimes Act, 1891— 

55Vict. No. 1231,88. 34, 35 - - . - 105 

INDIA. 

19. Oode of Oriminal Procedure, 1882— 

Act No. X. of 1882, s. 342 107 
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APPENDIX, 



CEIMINAL EYTDENOB ACT, 1898. 
61 & 62 Vict. c. 36. 



TEXT OF ACT. 



An Act to amend the Law of Evidence. 

[12th August 1898.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : — 

L Competency of witnesses in criminal cases.'] — ^Every 
person charged with an offence, and the wife or husband, 
as the case may be, of the person so charged, shall be a 
competent witness for the defence at every stage of the pro- 
ceedings, whether the person so charged is charged solely 
or jointly with any other person.^ Provided as follows: — 
{a) A person so charged shall not be called as a witness 
in pursuance of this Act except upon his own appli- 
cation : 
(6) The failure of any person charged with an offence, 
or of the wife or husband, as the case may be, of 
the person so charged, to give evidence shall not be 
made the subject of any comment by the proseou- 
tion^: 

(c) The wife or husband of the person charged shall 

not, save as in this Act mentioned, be called as a 
witness in pursuance of this Act except upon the 
application of the person so charged^ : 

(d) Nothing in this Act shall make a husband com- 
pellable to disclose any communication made to 
him by his wife during the marriage, or a wife 
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compellable to disclose any communication made to 
her by her husband during the marriage* : 
(e) A person charged and being a witness m pursuance 
of this Act may be asked any question in cross- 
examination notwithstanding that it would tend to 
criminate him as to the offence charged ^ : 
(/) A person charged and called as a witness in pursuance 
of this Act shall not be asked, and if asked shall 
not be required to answer, any question tending to 
show that he has committed or been convicted of or 
been charged with any offence other thtan that 
wherewith he is then charged, or is of bad character, 
imless — 

(i) the proof that he has committed or been con- 
victed of such other offence is admissible 
evidence to show that he is guilty of the 
offence wherewith he is then charged ^ ; or 
(ii) he has personally or by his advocate asked 
questions of the witnesses for the prosecution 
with a view to establish his own good character, 
or has given evidence of his good character, or 
the nature or conduct of the defence is such as 
te involve imputations on the character of the 
prosecutor or the witnesses for the proseci> 
tion^; or 
(iii) he has given evidence against any other person 
charged with the same offence.^ 
{g) Every person called as a witness in pursuance of 
this Act shall, imless otherwise ordered by the 
Court, give his evidence from the witness box or 
other ^ace from which the other witnesses give 
their evidence : 
(A) Nothing in this Act shall affect the provisions of 
section eighteen of the Indictable Offences Act, 
1848,® or any right of the person charged to make 
a statement without being swom.^^ 

1 AnUy p. 15. * Arde, p. 25. ' Ante, p. 30. 

• AnUy p. 17. ^ Ante, p. 29. » -4wfe, p. 32. 

w -4nfe, p. 33. 
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• Ante, p. 17. ^ Ante, p. 29. 
» Ante, p. 25. « Ante, p. 29. 

• 11 & 12 Yiot. c. 42, 8. 18; see ante, p. 33. 
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2. Evidence of person charged,"] — ^Where the only witness 
to the facts of the case called by the defence is the person 
charged, he shall be called as a witness immediately after 
the close of the evidence for the prosecution.^ 

^ Ante, p. 35. 

3. Right of reply. "] — In cases where the right of reply 
depends upon the question whether evidence has been 
caUed for the defence, the fact that the person charged 
has been called as a witness shall not of itself confer on 
the prosecution the right of reiply.^ 

^ Ante, p. 36. 

4. Calling of wife or hmhand in certain cases.'] — 
(1.) The wife or husband of a person charged with an 
offence under any enactment mentioned in the Schedule 
to this Act^ may be called as a witness either for the 
prosecution or defence and without the consent of the 
person charged.^ 

J 2.) Nothing in this Act shall affect a cajse where the 
e or husband of a person charged with an offence may 
at common law be called as a witness without the consent 
of that person.* 

1 Ante, p. 39. » Ante, p. 39. » Ante, p. 44. 

5. Application of Act to Scotland."] — In Scotland, in a 
case where a list of witnesses is required, the husband or 
wife of a person charged shall not be called as a witness 
for the defence, unless notice be given in the terms pre- 
scribed by section thirty-six of the Criminal Procedure 
(Scotland) Act, 1887.i 

^ 60 & 51 Vict. c. 35, s. 36; see ante, p. 49; and see this and other 
sections of that Act printed j?(w<, pp. 88 et seqq. 

6. Provision as to previous Acts.] — (1.) This Act shall 
apply to all criminal proceedings, notwithstanding any 
enactment in force at the commencement of this Act,^ 
except that nothing in this Act shall affect the Evidence 
Act, 1877.2 
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(2.) But this Act shall not apply to proceedings in 
Courts Martial unless so applied — 

{a) as to Courts Martial under the Naval Discipline Act, 

by General Orders made in pursuance of section 

sixty-five of that Act ;* and 
(J) as to Courts Martial under the Army Act by Eules 

made in pursuance of section seventy of that Act.* 

^ Ante, p. 60. 

» 40 & 41 Vict. 0. 14 ; see awfo, p. 52. 

» 29 & 30 Vict. c. 109, s. 65 ; see ante, p. 53. 

* 44 & 45 Vict. c. 58, s. 70 ; see ante, p. 53. 

7, Extent^ commencement^ and short title,'] — (1.) This Act 
shaU not extend to Ireland. 

(2.) This Act shall come into operation on the expira- 
tion of two months from the passing thereof.^ 

(3.) This Act may be cited as the Criminal Evidence 
Act, 1898. 
^ Ante^ p. 54. 

SCHEDULE. 
Enactments referred to.^ 



Seosioii and Chapter. 



Short Title. 



Enactments referred to. 



5 G^. 4, 0. 83 ... . 

8&9yict. 0. 83 .. 
24 & 26 Vict. 0. 100. 
46 & 46 Vict. 0. 76. 
48 & 49 Vict. c. 69. 
67 & 68 Vict. c. 41. 



The Vagrancy Act, 1824. 



The Poor Law (Scotland) 

Act, 1846. 
The Offences against the 

Person Act, 1861. 
The Married Women's 

Property Act, 1882. 
The Criminal Law 

Amendment Act, 1886. 
The Prevention of Cmelty 

to Children Act, 1894. 



The enactment punishing 
a man for neglecting to 
maintain or deserting 
his wife or any of his 
family.* 

Section eighty.' 

Sections forty-eight to 
fifty-five.* 

Section twelve and sec- 
tion sixteen.^ 

The whole Act.« 

The whole Act.' 



See also s. 4, and notes thereto, ante, pp. 39 et seqq, 
* Ante, p. 66. • Ante, p. 67. 



^ Ante, p. 66. ^^ — -, 

* Ante, p. 66. * Ante, p. 66. 

• Ante, p. 66. ^ Ante, p. 67. 



Anie, p. 67. 



Digitized by LjOOQ IC 



Evidence Act, 1851. 69 

THE EVIDENCE ACT, 1851. 

14 & 15 Vicr. c. 99. 

{Lord Denman^a Act.) 



Passed 7th August, 1851. 
Game into operation 1st Noyember, 1851 : s. 20. 



2. Parties to be admissible mtnesses}'] — On the trial of 
any issue joined, or of any matter or question, or on any 
inquiry arising in any suit, action, or other proceeding in 
any Court of Justice, or before any person having by law, 
or by consent of parties, authority to hear, receive, and 
examine evidence, the parties thereto, and the persons in 
whose behalf any such suit, action, or other proceeding 
may be brought or defended, shall, except as hereinafter 
excepted, be competent and compellable^ to give evidence, 
either vivS. voce or by deposition, according to the practice 
of the Court, on behalf of either or any of the parties to 
the said suit, action, or other proceeding. 

^ This was the first enactment which enabled parties to an action 
to give evidence. If a husband and wife were joint parties, they 
were thus enabled to give evidence ; otherwise the wife or husband 
of either party was still precluded (until 1853 : see s. 1 of Act of 
1853, posty p. 71) from giving evidence on the ground of interest : see 
2 Tay. Evid. pp. 877—9. 

* " Compellable " means " compellable by process of law " : Kopa 
V. B., (1894) A. 0. 650, at 653, P. 0. ; 6 E. 522; 70 L. T. 890; 58 
J. P. 668. 

3. Nothing herein to compel person charged with criminal 
offence to give evidence tending to criminate himself, Sfc}"] — 
But nothing herein contained shall render any person who 
in any criminal proceeding is charged with the commission 
of any indictable ofEence, or any offence punishable on 
simimary conviction, competent or compellable ^ to give evi- 
dence for or against himself or herself, or shall render any 
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person compellable to answer any question tending to 
criminate himself or herself,^ [or shall in any criminal pro- 
ceeding render any husband competent or compellable to 
give evidence for or against his wife, or any wife competent 
or compellable to give evidence for or against her hus^ 
bond.*] 

* This proviso does not exclude the application of s. 2 to penal 
proceedings in Ecclesiastical Courts : see note ^ to s. 6 of the Cnminal 
Evidence Act, 1898, ante, p. 51. 

* /. e., ** compellable by process of law " : see note* to s. 2, supra. 
3 The provision that no witness need criminate himself only 

declares the undoubted rule of the common law. For Judge 
Taylor's criticism on this declaration, see 2 Tay. Evid. 7th ed. 
note *, on p. 1133 ; 9th ed. note S on p, 878. 

* The words in square brackets are now rendered ineffective by 
the Criminal Evidence Act, 1898, ss. 1, 4 (1), 6 (1), ante^ pp. 13, 
39, 60. 

4, Not to apply to proceedings in consequence of adultery^ 
or to actions for breach of promised] — [Nothing herein con- 
tained shall apply to any action, suit, proceeding, or bill 
in any Court of common law, or in any Ecclesiastical Court, 
or in either House of Parliament, instituted in consequence 
of adultery, or to any action for breach of promise of 
marriage.^] 

^ S. 4 was repealed by s. 1 of the Evidence Further Amend- 
ment Act, 1869 (32 & 33 Vict. c. 68) ; but as to the effect of this 
section on the construction of ss. 2 and 3, supra, see Bishop of 
Norwich v. Pearse (1868), coram Sir E. PhiUimore, L. E. 2 A. & E. 
281, at 285; 37 L. J. Ecc. 90, cited ante, p. 61. 

18, Act not to extend to Scotland,'] — This Act shall not 
extend to Scotland.^ 

^ See certain enactments amending the law of evidence in Soot- 
land, printed j?os^, pp. 86 et seqq. 
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THE EVrOENOE AMENDMENT ACT, 1853. 
16 & 17 Yiar. a 83. 



Passed 20th August, 1863. 
Came into operation 11th July, 1863 : s. 6. 

L Hmhands and mves of parties to be admissibk mtneaaea.'] 
— On the trial of any issue joined, or of any matter or 
question, or on any inquiry arising in any suit, action, or 
other proceeding in any Court of justice, or before any 

E arson having by law or by consent of parties authority to 
ear, receive, and examine evidence, the husbands and 
wives of the parties thereto, and of the persons in whose 
behalf any such suit, action, or other proceeding may be 
brought or instituted, or opposed or defended, shall, except 
as hereinafter excepted, be competent and compellable to 
give evidence, either vivft voce or by deposition according 
to the practice of the Court, on behalf of either or any of 
the parties to the said suit, action, or other proceeding.^ 

^ This was the first enactment in England which rendered the 
husbands* and wives of the parties Sunless they were themselves 
joint parties, as to whidi see note ^ to s. 2 of the Act of 1851, 
anUj p. 69) competent witnesses in the High Courts. They had been 
rendered competent witnesses in the Counj^ Courts seven years 
before, in 1846 (9 & 10 Vict. c. 95, s. 83). Thffj were now made 
** competent and compellable to give evidence ** in any Court (except 
as mentioned in s. 2, infra), t.e., ** compellable by process of 
law" : K(yps v. E., (1894) A. C. 660, at 663, P. C; 6 E. 522; 70 
L. T. 890; 68 J. P. 668. 

2. Exception in criminal cajse%^ — ^Nothing herein shall 
render any husband competent or compellable^ to give 
evidence for or against his wife, or any wife competent or 
compellable ^ to give evidence for or against her nusband, 
in any criminal proceeding, [or in any proceeding insti- 
tuted in consequence of adultery.^ 

^ As to the meaning of *' compellable," see note^ to preceding 
section. 

' The words in square brackets were repealed by the Evidence 
Further Amendment Act, 1869 (32 & 33 Yiot. o. 68), s. 1. 
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3. Husbands and tvives not compelled to disclose communi- 
cations.'] — No husband shall be compellable to disclose any 
communication made to him by his wife during the mar- 
riage, and no wife shall be compellable to disclose any 
communication made to her by her husband during the 
marriage.^ 

^ See the Criimnal Evidence Act, 1898, s. 1 {d), ante, p. 14; and the 
rale as to disclosing communications between husband and wife 
considered ante, pp. 25 et eeqq. 



MAEEIED WOMEN'S PEOPEETY ACT, 1882. 
46 & 46 Vict. c. 75. 



Passed 18th August, 1882. 
Game into operation 1st January, 1883 : s. 25. 



12. Remedies of married woman for protection and security 
of separate property}] — Every woman, whether married 
before or after this Act, shall have in her own name 
against all persons whomsoever, including her husband, 
the same civil remedies, and also (subject, as regards her 
husband, to the proviso hereinafter contained) the same 
remedies^ and redress by way of criminal proceedings, for 
the protection and security of her own separate property, 
as if such property belonged to her as a feme sole, but, 
except as aforesaid, no husband or wife shall be entitled 
to sue the other for a tort. In any indictment or other 
proceeding imder this section it shall be sufficient to allege 
such property to be her property ; and in any proceeding 
under this section a husband or wife shall be competent to 
give evidence against each other, any statute or rule of law 
to the contrary notwithstanding:^ Provided always, that 
no criminal proceeding shall be taken by any wife against 
her husband by virtue of this Act whfie they are Uving 
together, as to or concerning any property claimed by her, 
nor while they are living apart, as to or concerning any 
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act done by the husband while they were living together, 
concerning property claimed by the wife, unless such 
property shall have been wrongfully taken by the hus- 
band when leaving or deserting, or about to leave or 
desert, his wife. 

^ Ss. 12 and 16 of this Act are referred to in the Schedule to 
the Criminal Evidence Act, 1898, ante, p. 55 ; and the effect of tiieir 
provisions is stated in the Table of Offences, antCy p. 59. Accord- 
ingly, in any criminal proceeding, when a person is charged with 
an offence under s. 12 or a. 16 of this Act, the wife or husband of 
such person may be called as a witness either for the prosecution or 
defence, and without the consent of the person charged. 

2 Sir J. F. Stephen has pointed out that to describe a criminal pro- 
ceeding as a ** remedy " is to use a very peculiar phrase : Stephen's 
Digest of Evidence, 4th ed., note * on pp. 121 — 122, 

5 In consequence of the defective wording of this section — ^which 
after providing that **in any indictment or other proceeding** under 
it the property may be laid in the wife, enacts that ** in any pro- 
ceeding " a husband or wife shall be competent to give evidence 
(omitting the words ** indictment or other") — and also in conse- 
quence of the defective wording of s. 16, after the decision in E, v. 
BriUleton (1884), 12 Q. B. D. 266; 53 L. J. M. 0. 83; 50 L. T. 
276 ; 15 Cox, 0. 0. 431 — ^which decided that the husband was not 
made a competent witness against his wife upon her trial, where she 
was indicted jointly with her paramour for stealing his money and 
goods — the amending Act of 1884 ( post, p. 74) was passed to remedy 
these defects. It is apprehended that the enactments in ss. 12 and 
16 of the Act of 1882, so far as they relate to the competency of 
a wife or husband in criminal proceedings, and also s. 1 of the 
Act of 1884, are now overridden by s. 4(1) of the Act of 1898, 
ante, p. 39 ; see s. 6 (1), and note ^ thereto, ante, p. 50. 

16. Act of wife liable to criminal proceedings^ — ^A wife 
doing any act with respect to any property of her husband, 
which, if done by the husband with respect to property of 
the wife, would make the husband liable to criminal pro- 
ceedings by the wife imder this Act, shall in like manner 
be liable to criminal proceedings by her husband.^ 

^ As to the competency of the husband to give evidence in a 
prosecution under this section, see note ^ to s. 12, swpra, and the 
Act of 1884, post, p. 74. 

24. Interpretation of terms,'] . . . The word "property" 
in this Act includes a thing in action. 

26, Extent of Act.] — This Act shall not extend to 
Scotland. 



Digitized by LjOOQIC 



74 Appendix. 

MAEEIED WOMEN'S PEOPEETT ACT, 1884. 
47 Vict. c. 14. 



Passed 23rd Jmie, 1884. 
Game into operation on passing. 



Whereas by section sixteen 6i the Married Women's 
Property Act, 1882/ a wife is, under the oiromnstanoes 
therein mentioned, declared to be liable to criminal pro- 
ceedings by her husband, and a doubt has arisen as to 
whether the husband is admissible as a witness against his 
wife in such criminal proceedings, while section twelve of 
the same Act^ declares that in any proceeding imder that 
section a husband or wife shall be competent to give evi- 
dence against each other ; and it is desirable that the said 
doubt should be removed, and the said Act otherwise 
amended : 

Be it therefore enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

1 45 & 46 Vict. c. 76, s. 16, cmte, p. 73. 
» S. 12, ante, p. 72. 

1,^ Husband or mfe competent mtness in criminal proceed- 
ings under 45 8f 46 Vict, c. 76.] — [In any such criminal 
proceeding against a husband or a wife as is authorised 
by the Married Women's Property Act, 1882,^ the husband 
and wife respectively shall be competent and admissible 
witnesses, and, except when defendant, compellable to give 
evidence.] 

^ The Act only consists of two sections, s. 2 giving the short -title. 
S. 1 (the defects of which are pointed out in Stephen's Digest of 
Evidence, 4th ed. note *, on pp. 121 — 122) is now in effect repealed 
by s. 4 (1) of the CriTninal Evidence Act, 1898, ante, p. 39. 

» Ante, pp. 72, 73. 
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PEETBNTION OF ORUELTT TO OHILDEEN 
ACT, 1894. 

67 & 58 Vicr. c. 41. 



Passed 17th August, 1894. 
Game into operation 21st August, 1894: s. 28 (3). 

The whole of this Act is included in the Schedule to the 
Criminal Evidence Act, 1898, ante, p. 55 ; and see Table 
of Offences, ante, pp. 60-61. 

Cruelty to Children. 

1, Punishment for cruelty to children.'] — (1.) If any 
person over the age of sixteen years who has the custody, 
charge, or care of any child under the age of sixteen years, 
wilfully assaults, iU-treats, neglects, abandons, or exposes 
such child, or causes or procures such child to be assaulted, 
iU-treated, neglected, abandoned, or exposed in a manner 
likely to cause such child unnecessary sufferinff, or injury 
to its health (including injury to or loss of sight, or hear- 
ing, or limb, or organ of the body, and any mental 
derangement), that person shall be guilty of a mis- 
demeanor; and 

{a) on conviction on indictment, shall be liable, at the 
discretion of the Court, to a fine not exceeding one 
hundred pounds, or alternatively, or in default of 
payment of such fine, or in addition thereto, to 
imprisonment, with or without hard labour, for any 
term not exceeding two years ; and 
(i) on summary conviction shall be liable, at the discre- 
tion of the Court, to a fine not exceeding tweriiy- 
five pounds, or alternatively, or in default of 
payment of such fine, or in addition thereto, to 
imprisonment, with or without hard labour for any 
term not exceeding six months. 
(2.) A person may be convicted of an offence under 
this section either on indictment or by a Court of summary 
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jurisdiction notwithstanding the death of the child in 
respect of whom the offence is committed. 

(3.) If it is proved that a person indicted under this 
section was interested in any sum of money accruable or 
payable in the event of the death of the child, and had 
knowledge that such sum of money was accruing or 
becoming payable, the Court, in its discretion, may 

{a) increase the amount of the fine under this section so 
that the fine does not exceed two hundred pounds ; 
or 
(J) in lieu of awarding any other penalty under this 
section, sentence the person indicted to penal servi- 
tude for any term not exceeding five years. 
(4.) A person shall be deemed to be interested in a sum 
of money under this section if he has any share in or any 
benefit from the payment of that money, though he is not 
a person to whom it is legally payable. 

(6.) An ofEence imder this section is in this Act referred 
to as an offence of cruelty. 

Restrictiom on Employment of Children, 

2. Itestrictions on employment of children.'] — If any 
person — 

(a) causes or procures any child, being a boy under the 

age of fourteen years, or being a girl under the age 
of sixteen years, or, having the custody, charge, or 
care of any such child, allows that child, to be in 
any street, premises, or place for the purpose of 
begging or receiving alms, or of inducing the 
giving of alms, whether imder the pretence of 
singing, playing, performing, offering anything for 
sale, or otherwise ; or 

(b) causes or procures any child, being a boy under the 

age of fourteen years, or being a girl imder the age 
01 sixteen years, or, having the custody, charge, or 
care of any such child, allows that child, to be in 
any street, or in any premises licensed for the sale 
of any intoxicating liquor, other than premises 
licensed according to law for public entertainments, 
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for the purpose of singing, playing, or performing 
for profit, or o£Eering anything for sale, between 
nine p.m. and six a.m. ; or 
{c) causes or procures any child under the age of eleven 
years, or, having the custody, charge, or care of any 
such child, allows that child, to be at any time in 
any street, or in any premises licensed for the sale 
of any intoxicating liquor, or in premises licensed 
according to law for public entertainments, or in 
any circus or other place of public amusement to 
which the public are admitted by payment, for the 
purpose of singing, playing, or performing for 
profit, or offering anything for sale ; or 
{d) causes or proctires any child under the age of sixteen 
years, or, having the custody, charge, or care of any 
such child, allows that child to be in any place for 
the purpose of being trained as an acrobat, contor- 
tionist, or circus performer, or of being trained for 
any exhibition or performance which m its nature 
is dangerous, 
that person shall, on summary conviction, be liable, at the 
discretion of the Court, to a fine not exceeding twenty-five 
pounds, or alternatively, or in default of payment of such 
fine, or in addition thereto, to imprisonment, with or with- 
out hard labour, for any term not exceeding three months. 
Provided that — 

(i.) This section shall not apply in the case of any 
occasional sale or entertainment the net proceeds 
of which are wholly applied for the benefit of any 
school or to any charitable object, if such sale or 
entertainment is held elsewhere than in premises 
which are licensed for the sale of any intoxicating 
liquor but not licensed according to law for public 
entertainments, or if, in the case of a sale or enter- 
tainment held in any such premises as aforesaid, a 
special exemption from the provisions of this section 
has been granted in writing under the hands of two 
justices of the peace; and 
(ii.) Any local authority may, if they think it necessary 
or desirable so to do, from time to time by byelaw 

B. 6 
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extend or restrict the hours mentioned in para- 
graph (b) of this section, either on every day or on 
any specified day or days of the week, and either 
as to the whole of their district or as to any specified 
area therein ; and 

(iii.) Paragraphs (c) and (d) of this section shall not 
apply in any case in respect of which a licence 
granted under this Act is in force, so far as that 
licence extends ; and 

(iv.) Paragraph {d) of this section shall not apply in 
the case of a person who is the parent or legal 
guardian of a child, and himself trains the child. 

3. Licences for employment of children,'] — (1.) A petty 
sessional Court, or in Scotland the School Board, may, 
notwithstanding anything in this Act, grant a licence for 
such time and during such hours of the day, and subject 
to such restrictions and conditions as the Court or Board 
think fit, for any child exceeding seven years of age, — 

(a) to take part in any entertainment or series of 
entertainments to take place in premises licensed 
according to law for public entertainments, or in 
any circus or other place of public amusement as 
aforesaid; or 

{b) to be trained as aforesaid ; or 

(c) for both purposes ; 
if satisfied of the fitness of the child for the purposer, and 
if it is shown to their satisfaction that proper provision has 
been made to secure the health and kmd treatment of the 
children taking part in the entertainment or series of enter- 
tainments or being trained as aforesaid, and the Court or 
Board may, upon sufficient cause, vary, add to, or rescind 
any such licence. 

Any such licence shall be sufficient protection to all 
persons acting under or in accordance with the same. 

(2.) A Secretary of State may assign to any inspector 
appointed under section sixty-seven of the Factory and 
Workshop Act, 1878,^ specially and in addition to any 
other usual duties, the duty of seeing whether the restric- 
tions and conditions of any licence under this section are 
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duly complied with, and any such inspector shall have the 
same power to enter, inspect, and examine any place of 
public entertainment at which the employment of a child 
is for the time being licensed under this section as an 
inspector has to enter, inspect, and examine a factory or 
workshop under section sixty-eight of the same Act. 

(3.) Where any person applies for a licence imder this 
section he shall, at least seven days before making the 
application, give notice thereof to the chief officer of police 
for the district in which the licence is to take effect, and 
that officer may appear or instruct some person to appear 
before the authority hearing the application, and show 
cause why the licence should not be granted, and the 
authority to whom the application is made shall not grant 
the same unless they are satisfied that notice has been 
properly so given. 

(4.) Where a licence is granted under this section to 
any person, that person shall, not less than ten days after 
the granting of the licence, cause a copy thereof to be sent 
to the inspector of factories and workshops acting for the 
district in which the licence is to take effect, and 3. he fails 
to cause such copy to be sent, shall be liable on summary 
conviction to a fine not exceeding five pounds. 

(5.) Nothing in this or in the last preceding section 
shall affect the provisions of the Elementary Education 
Act, 1876,2 or the Education (Scotland) Act, 1878.» 

1 41 & 42 Yict. c. 16, s. 67. 

2 39 & 40 Yict. c. 79. 

3 41 & 42 Yict. c. 78. 

Power as to Habitual Drunkards. 

11, Pmcer as to habitual drunkards.'] — Where it appears 
to the Court by or before which any person is convicted of 
the offence of cruelty within the meaning of this Act, or 
of any of the offences mentioned in the Schedule to this 
Act, that that person is a parent of the child in respect of 
whom the offence was committed, or is living with the 
parent of the child, and is an habitual dnmkard within 
the meaning of the Inebriates Acts, 1879 and 1888,^ the 

6(2) 
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Court, in lieu of sentencing such person to imprisonment, 
may, if it thinks fit, make an order for his detention for 
any period named in the order not exceeding twelve 
months in a retreat imder the said Acts, the licensee of 
which is willing to receive him, and the said order shall 
have the like effect, and copies thereof shall be sent to the 
local authority and Secretary of State in like manner as 
if it were an application duly made by such person and 
duly attested by two justices imder the said Acts ; and 
the Court may order an officer of the Court or constable to 
remove such person to the retreat, and on his reception the 
said Acts shall have effect as if he had been admitted in 
pursuance of an application so made and attested as afore- 
said ; Provided that — 

(a) an order for the detention of a person in a retreat 

shall not be made under this section xmless that 
person, having had such notice as the Court deems 
sufficient of the intention to allege habitual drunken- 
ness, consents to the order being made ; and, 

(b) if the wife or husband of such person, being present 

at the hearing of the charge, objects to the order 
being made, the Court shall, before making the 
order, take into consideration any representation 
made to it by the wife or husband ; and 

(c) before making the order the Court shall, to such 

extent as it may deem reasonably sufficient, be 
satisfied that provision will be made for defraying 
the expenses of such person during detention in a 
retreat. 

1 42 & 43 Yict. c. 19 ; and 51 & 52 Yict. c. 19. 



Emdence and Procedure. 

12, Evidence of accused person.'] — [In any proceeding 
against any person for an offence under this Act or for 
any of the offences mentioned in the Schedule to this Act, 
such person shall be competent but not compellable to give 
evidence, and the wife or husband of such person may be 
required to attend to give evidence as an ordinary wi^ess 
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in the case, and shall be competent but not compellable to 
give evidence.^] 

^ It is conceived that this section is repealed by implication by 
the Criminal Evidence Act, 1898, s. 6 (1), anfe, p. 50. See note * 
to that section, ibid. 

13. Extenmn of power to take deposition of child,! — 
(1.) Where a justice is satisfied by the evidence of a 
registered medical practitioner that the attendance before 
a Court of any cmld, in respect of whom an ofEence of 
cruelty within the meaning of this Act or any of the 
offences mentioned in the Schedule to this Act is alleged 
to have been committed, would involve serious danger to its 
life or health, the justice may take in writing the deposi- 
tion of such child on oath, and shall thereupon subscribe the 
same and add thereto a statement of his reason for taking 
the same, and of the day when and place where the same 
was taken, and of the names of the persons (if any) present 
at the taking thereof. 

(2.) The justice taking any such deposition shall transmit 
the same with his statement— 

(a) if the deposition relates to an offence for which any 
accused person is already committed for trial, to tiie 
proper officer of the Court for trial at which the 
accused person has been committed ; and 
(J) in any other case to the clerk of the peace of the 
county or borough in which the deposition has been 
taken; 
and the cl^k of the peace to whom any such deposition is 
transmitted shaU preserve, file, and record the same. 

14. Admission of deposition of child in evidence,"] — ^Where 
on the trial of any person on indictment for any offence 
of cruelty within the meaning of this Act or any of the 
offences mentioned in the Schedule to this Act, the Court 
is satisfied by the evidence of a registered medical practi- 
tioner that the attendance before the Court of any child in 
respect of whom the offence is alleged to have been com- 
mitted would involve serious danger to its life or health, 
any deposition of the child taken under the Indictable 
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Offences Act, 1848,^ or the Indictable Offences (Ireland) 
Act, 1849,2 or the Petty SessioDB (Ireland) Act, 1851,3 or 
this Act, shall be admissible in evidence either for or against 
the 6tccused person without further proof thereof — 

{a) if it purports to be signed by the justice by or before 

whom it purports to be taken ; and 
[b) if it is proved that reasonable notice of the intention 
to take the deposition has been served upon the 
person against whom it is proposed to use the same 
as evidence, and that that person or his counsel or 
solicitor had, or might have had if he had chosen 
to be present, an opportunity of cross-examining 
the child making the deposition. 

Ml & 12 Vict. c. 42 ; see s. 17 ; Eosc. 64. 
» 12 & 13 Vict. c. 69. 
» 14 & 15 Vict. 0. 93. 

15, Evidence of child of tender yeara^ — (1.) Where, in 
any proceeding against any person for an offence under 
thw Act or for any of the offences mentioned in the 
Schedule to this Act, the child in respect of whom the 
offence is charged to have been committed, or any other 
child of tender years who is tendered as a witness, does 
not in the opinion of the Court imderstand the nature of 
an oath, the evidence of such child may be received, 
though not given upon oath, if, in the opinion of the 
Court, such child is possessed of sufficient intelligence to 
justify the reception of the evidence, and understands the 
duty of speaking the truth: and the evidence of such 
chUd, though not given on oath but otherwise taken and 
reduced into writing, in accordance with the provisions of 
section seventeen of the Indictable Offences Act, 1848,^ or 
of section fourteen of the Petty Sessions (Ireland) Act, 
1851,2 or of section thirteen of this Act, shall be deemed 
to be a deposition within the meaning of those sections 
respectively : 

Provided that — 

(a) A person shaU not be liable to be convicted of the 
offence xmless the testimony admitted by virtue of 
this section and given on behalE of the prosecution 
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is corroborated by some other material evidence in 
support thereof implicating the accused ; and 

(b) Any child whose evidence is received as aforesaid 
and who shall wilfully give false evidence shall be 
liable to be indicted and tried for such offence, and 
on conviction thereof may be adjudged such punish- 
ment as is provided for by section eleven of the 
Summary Jurisdiction Act, 1879,* in the case of 
juvenile offenders, or in Ireland by section four of 
the Summary Jurisdiction over Children (Ireland) 
Act, 1884,^ in the case of children. 

(2.) This section shall not apply to Scotland. 

1 11 & 12 Vict. c. 42, s. 17 ; see Eosc. 64. 
» 14 & 15 Vict. 0. 93, 8. 14. 
» 42 & 43 Vict. c. 49, s. 11. 
* 47 & 48 Vict. c. 19, s. 4. 

16. Power to proceed with case in absence of child.'] — 
Where in any proceedings with relation to an offence of 
cruelty within the meaning of this Act, or any of the 
offences mentioned in the Schedule to this Act, the Court 
is satisfied by the evidence of a registered medical practi- 
tioner that the attendance before the Court of any child in 
respect of whom the offence is alleged to have been com- 
mitted would involve serious danger to its life or health, 
and is further satisfied that the evidence of the child is not 
essential to the just hearing of the case, the case may be 
proceeded with and determined in the absence of the child. 

17. Presumption of age of child,] — Where a person is 
charged with an offence imder this Act, or any of the 
offences mentioned in the Schedule to this Act, in respect 
of a child who is alleged in the charge or indictment to be 
imder any specified age, and the child appears to the Court 
to be under that age, such child shall for the purposes 
of this Act be deemed to be under that age, unless the 
contrary is proved. 

Supplemental. 

23. Provision as to parents and as to meaning of ^^ custody ^ 
charge^ or care.^^] — (1.) The provisions of this Act relating 
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to the parent of a child shall apply to the step-parent of 
the child and to any person cohabiting with the parent of 
the child, and the expression " parent " when used in 
relation to a child includes guardian and every person who 
is by law liable to maintain the child. 

(2.) This Act shall apply in the case of a parent who 
being without means to maintain a child fails to provide 
for its maintenance under the Acts relating to the relief of 
the poor, in like manner as if the parent had otherwise 
neglected the child. 

73.) For the purposes of this Act — 
Any person who is the parent of a child shall be pre- 
sumed to have the custody of the child ; and 
Any person to whose charge a child is committed by its 
parent shall be presumed to have charge of the child ; 
and 
Any other person having actual possession or control 
of a child shaU be presumed to have the care of the 
chad. 

24, Right of parent^ 8fc, to administer punishment. 1 — 
Nothing in this Act shall be construed to take away or 
affect the right of any parent, teacher, or other person 
having the lawful control or charge of a child to administer 
punishment to such child. 

25, General definitiom.'] — In this Act unless the context 
otherwise requires — 

The expression "local authority" means, as regards 
any borough in England, the council of the borough ; 
as regards the city of London, the common coimcil ; 
as regards the county of London, the county council ; 
and as regards any other place in England, the district 
ooimcil, and imtil a district council is established the 
urban or rural sanitary authority : 
The expression " chief officer of police " means — 

in the city of London and the liberties thereof, the 

commissioner of city police ; 
in the metropolitan police district, the commissioner 

of police of the metropolis ; 
elsewhere in England, the chief constable^ or head 
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constable or other officer, by whatever name called, 
having the chief local command of the police in 
the police district in reference to wMch such 
expression occurs : 
The expression " street " includes any highway or other 

public place, whether a thoroughfare or not : 
The expression "place of safety" includes any place 
certified by the local authority under this Act for the 
purposes of this Act, and also includes any workhouse 
or police station, or any hospital surgery, or place of 
the like kind : 
The expression "Industrial Schools Acts" means as 
regards England and Scotland the Industrial Schools 
Act, 1866,^ and the Acts amending the same. 

1 29 & 30 Vict. c. 118. 

26. {Contains special promions as to the application of the 
Act to Scotland,) 

27. {Contains yi)ecial provisions as to the application of the 
Act to Ireland.) 



SCHEDULE. 

Any offence under sections twenty-seven,^ fiftv-five,^ or 
fifty-six* of the Offences against the Person Act, 1861, 
and any offence against a child under the age of sixteen 
years imder sections forty-three or fif^-two * of that Act. 

Any offence under the Children's Dangerous Perform- 
ances Act, 1879.5 

Any other offence involving bodily injury to a child 
under the age of sixteen years. 

1 24 & 25 Vict. c. 100, s. 27 : see Arch. 792; Eosc. 377. 

2 lUd, s. 65 : c/. Table of Offences, anUf p. 58 ; and see Arch. 
803 ; Eosc. 250. 

' lUd, s. 56 : see Arch. 807 ; Eosc. 251. 

* Ibid. 8. 52 : see Arch. 823 ; Eosc. 283—4. 

'^ 42 & 43 Vict. c. 34 : see ss. 3 and 4 ; Arch. 793—4. 
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SCOTLAND. 

16 VICT. c. 20. 



Passed 9tli May, 1853. 
Came into operation on parsing. 



3. As to examination of witnessesy whether named in the 
record or notJ] — It shall be competent to adduce and 
examine as a witness in any action or proceeding in 
Scotland any party to such action or proceeding, or the 
husband or wife of any party, whether he or she shall be 
individually named in the record or proceeding or not ; 
but nothing herein contained shall render any person, or 
the husband or wife of any person, who in any criminal 
proceeding is charged with the commission of any indict- 
able offence, or any offence punishable on summary con- 
viction, competent or compellable to give evidence for or 
against himself or herself, his wife or her husband, except- 
ing in so far as the same may be at present competent oy 
the law and practice of Scotland, or diall render any person 
compellable to answer any question tending to criminate 
himself or herself, or shall in any proceeding render any 
husband competent or compellable to give against his wife 
evidence of any matter communicated by her to him during 
the marriage, or any wife competent or compellable to give 
against her husband evidence of any matter communicated 
by him to her during the marriage. 

4. [Enactment that the Act should not apply to cases of 
adultery y divorce, breach ofpromiscj 8fc.y repealed by sect. 1 
ofth^ Act 0/1874 (37 Sf 38 Vi^t. c. 64).] 

5. Adducing of party as a witness not to have effect of 
reference to his oathJ] — The adducing of any party as a 
witness in any cause or proceeding by the adverse party 
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shall not have the effeot of a reference to the oath of the 
party so adduced :^ Provided always, that- it shall not be 
competent to any party who has called and examined the 
opposite party as a witness thereafter to refer the cause or 
any part of it to his oath, and that in all other respects the 
right of reference to oath shall remain as at present estab- 
lished by the law and practice of Scotland. 

^ As to when a reference to oath may be had, see Longworth v. 
Yelverton (1867), L. E. 1 H. L. So. 218; 4 Macq. 746; 10 Jur. N. S. 
1209; IIL. T. 118. 



THE EVIDENCE FUETHEE AMENDMENT 
(SCOTLAND) ACT, 1874. 

37 & 38 Vict. o. 64. 



Passed 7th August, 1874. 
Came into operation on passing. 



2. Parties and their hv^hands and vnves to be tcitnesses in 
proceedings on account of adultery,'] — The parties to any 

Eroceeding instituted in consequence of adultery, and the 
usbands and wives of such parties, shall be competent to 
give evidence in such proceeding; provided that no witness 
in any proceeding, whether a party to the suit or not, 
shall be liable to be asked or bound to answer any question 
tending to show that he or she has been guilty of adultery, 
unless such witness shall have already given evidence in 
the same proceeding in disproof of his or her alleged 
adultery. 

3. Law as to proof of promise of marriage in declarator of 
marriage founded thereon^ cum copula subsequente^ not to be 
altered.'] — ^Nothing in this Act contained shall be construed 
to alter or affect the law of Scotland in force at and prior 
to the passing of this Act relating to the proof of a promise 
of marriage in any action 6f declarator of marriage founded 
upon promise of marriage, cum copula subsequente. 
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CEIMINAL PEOOEDUEE (SCOTLAND) ACT, 1887. 
50 & 51 Vict. c. 35. 



Passed 16th September, 1887. 
Game into operation 15tli October, 1887 : s. 77. 



24. Service. "l — Service of indictment, list of witnesses 
and list of productions appended thereto, and all notices or 
intimations to persons a,ccnsed, and all citations of wit- 
nesses, whether for precognition or trial, may be made or 
given by any macer, messenger at arms, sheriff officer, or 
officer of police at any place, and where any person acciised 
is in prison at the time of service on him, such service shall 
be made by any governor, deputy governor, or warder of 
the prison in which such person is confined. 

27. Record copy indictment and list of witnesses,'] — The 
record copy of the indictment and any extract convictions 
that are to be produced shall on or before the date of 
service of the indictment be lodged with the sheriff clerk 
of the district in which the Court.of the first diet is situated, 
and a copy of the list of witnesses and a copy of the list 
of productions shall be lodged with the sheriff clerk of the 
district in which the Court of the second diet is situated, 
and where a person accused is indicted for fugitation, the 
lists shall be lodged in the Justiciary Office. 

35. Description of witnesses."] — The list of witnesses shall 
consist of the names of the witnesses, with their addresses 
added, and it shall not be necessary to insert the words 
" now or lately residing at," or any similar words, and it 
shall not be an objection to the admissibility of any witness 
that he has ceased to reside at the address given before the 
date of the trial, provided that he resided at such address 
at some time, not being more than six months previous to 
the date of the trial, and it shall not be necessary to insert 
in the list of witnesses the names of any witnesses to the 
declaration of an accused person or tihe names of any 
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witnesses to prove that an extract conviction applies to an 
accused person, but witnesses may be examined in regard 
to these matters without previous notice. 

36. Written notice of special defence.'] — It shall not be 
competent for the person accused to state any special 
defence unless a plea of special defence shall be tendered 
and recorded at the first diet, or unless cause be shown to 
the satisfaction of the Court for a special defence not 
having been lodged till a later day, which must in any 
case not be less than two clear days before the second diet, 
and it shall not be competent for the person accused to 
examine any witnesses or to put in evidence any produc- 
tions not included in the lists lodged by the prosecutor, 
unless written notice of the names and designations of 
such witnesses and of such productions shall have been 
given to the Procurator Fiscal of the district of the second 
diet when the case is to be tried in the Sheriff Court, or to 
the Crown Agent where the case is to be tried in the High 
Court of Justiciary, at least three clear days before the 
day on which the jury is sworn to try the case against 
him, or unless the accused person shall show before a jury 
is sworn to try the case against him that he was unable to 
give the full notice of three days in regard to any wit- 
nesses he may desire to examine or productions he may 
desire to make, and where this is shown the Court shall 
give such remedy to the prosecutor by adjournment or 
postponement of the trial or otherwise as shall seem just, 
and a copy of every written notice hereby required shall 
be lodged by the person accused with the sheriff clerk of 
tiie diSrict in which the second diet is to be held, or in any 
ca.se the second diet of which is to be held in the High 
Court of Justiciary in Edinburgh with the clerk of 
Justiciary, at or before the second diet, for the use of the 
Court.i 

^ In a case where a Hst of witnesses is required, the husband or 
wife of a person charged with an offence shall not be called as a 
witness for the defence unless notice be given in the terms pre- 
scribed by this section : s. 5 of the Criminal Evidence Act, 1898, 
ante, p. 49. 
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63, Objectiom to mtnesses.'] — ^Any objection in respect of 
misnomer or misdescription of any person named in the in- 
dictment, or of any witness in the Ust of witnesses, must be 
stated before a jury has been sworn to try the case against 
a person accused, and no such objection shall be admitted 
as ground for postponing any trial or for excluding any wit- 
ness, imless the accused person shall, at least lour clear 
days before the second diet, give notice to the Procurator 
FiscfiJ. of the district of the second diet where notice of 
trial is given for the SheriflE Court, or to the Crown agent 
where notice of trial is given for the High Court of 
Justiciary, of his inability to discover who such person 
named in the indictment is, or to find such witness, and 
shall show that notwithstanding such intimation to the 
prosecutor he has not been furnished with such additional 
mformation as might enable him to ascertain who such 
person is, or to find such witness in sufficient time to pre- 
oognosce him before the trial, and where either of these 
things shall be shown the Court shall give such remedy 
by postponement, adjournment, or otherwise, as shall seem 
just. 

67. Proving and recording previous convictions,'] — Previous 
convictions against a person accused shall not be laid before 
the jury, nor shall reference be made thereto in presence 
of the jury before the verdict is returned ; but nothing 
herein contained shall prevent the public prosecutor from 
laying before the jury evidence of such previous convic- 
tions where, by the existing law, it is competent to lead 
evidence of such previous convictions as evidence in causa 
in support of the substantive charge, or where the person 
accused shall lead evidence to prove previous good character, 
and it shall no longer be necessary for the jury to return 
a verdict finding whether previous convictions against the 
person accused have been proved or not, but where any 
such conviction is admitted in evidence by the Court, either 
after a plea of guilty or after a verdict of guUty to any 
charge to which such previous conviction constitutes an 
aggravation, the Court shall have power to take such 
previous conviction into consideration in awarding punish- 
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ment, and where any person is convicted of any crime, and 
also of any aggravation by previous conviction, the clerk 
of the Coiit in which sentence is pronounced, shall enter 
in the record of the trial a statement of the contents of any 
extract conviction that is put in evidence, setting forth the 
date, the place of trial, the Court, the nature of the crime, 
the aggravations accompanying it, if any, and the sentence 
pronounced; and where such person is again accused of 
any offence, in regard to which such conviction may be 
competently used as an aggravation, a duly certified extract 
of the conviction setting forth the particulars of previous 
conviction as above, shall be admissible and sufficient as 
evidence to prove against him all the previous convictions 
and aggravations therein set forth.^ 

^ See now the Orimiiial Evidence Act, 1898, s. 1 (/), ante^ pp. 14- 
15, and notes *, ''j and ® thereto, antCy pp. 29 — 33. 

69. Declarations,'] — The declaration of the person accused, 
the formal parts of which may be written or printed, or 
partly written and partly printed, duly authenticated by 
the magistrate examiner as having been emitted before 
him according to the existing law and practice, shall be 
received in evidence without being sworn to by witnesses, 
and it shall not be necessary to insert the names of any 
witnesses to the declaration in any list of witnesses, either 
for the prosecution br for the person accused, but it shall 
be competent for the person accused, before such declara- 
tion is read to the jury, to adduce as witnesses the persons 
who were present when the declaration was emitted, and 
to examine them upon any matters regarding such declara- 
tion on which it would be competent to examine them 
according to the existing law and practice, and to move 
the Court to refuse to allow the declaration to be read on 
grounds appearing on the face of the declaration itself, or 
on the ground of what is disclosed in such evidence or on 
both of these grounds, and where a person accused objects 
to the declaration, the prosecutor shall be entitled to 
examine any witnesses in regard thereto, whom the person 
accused may be entitled to examine as aforesaid. 
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74. Repe/il.'] — All statutes, laws, regulations, and usages 
inconsistent or at variance with the provisions of this Act 
shall be, and the same are hereby repealed : Provided 
always, that the same shall continue in force in all other 
respects whatsoever. 

76. Act not to apply to treason.'] — ^Nothing in this Act 
contained shall apply to the crimes of tresuson or rebellion 
against the sovereign, or shall affect the procedure in any 
prosecution or trial for treason, or for rebellion against the 
sovereign, but all procedure in the prosecution and trial of 
such crimes shall be conducted according to the existing 
law and practice. 
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CANADA. 



THE CANADA EYIDENCE ACT, 1893. 
56 VioT. c. 31. 

Passed 1st April, 1893. 
Game into operation Ist July, 1893 : s. 29. 

2. Application of ActJ] — This Act shall apply to all 
criminal proceedings, and to all civil proceedings and other 
matters whatsoever respecting which the Parliament of 
Canada has jurisdiction in this behalf. 

4. Competency of accused and of tvife and hmhand.'] — 
Every person charged with an offence, and the wife or 
husband, as the case may be, of the person so charged, 
shall be a competent witness, whether the person so 
charged is charged solely or jointly with any other person. 

Proviso as to communications during marriage.'] — Pro- 
vided, however, that no husband shall be competent to 
disclose any communication made to him by his wife 
during their marriage, and no wife shall be competent to 
disclose any communication made to her by her husband 
during their marriage. 

(2.) The failure of the person charged, or of the wife or 
husband of such person, to testify, shall not be made the 
subject of comment by the Judge, or by counsel for the 
prosecution in addressing the jury.^ 

* See ante, p. 18. 

5. Incriminating answersJ] — ^No person shall be excused 
from answering any question upon the ground that the 

B. 6 
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answer to snoli question may tend to oriminate Tiim, or 
may tend to establish his liability to a civil proceeding at 
the instance of the Crown or of any other person : Pro- 
vided, however, that no evidence so given shall be used or 
receivable in evidence against such person in any criminal 
proceeding thereafter ic^tuted against him other than a 
prosecution for perjury in giving such evidence. 

6. Evidence of mute.'] — ^A witness who is unable to speak, 
may give his evidence in any other manner in which he 
can make it intelligible. 
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NEW SOUTH WALES. 



THE OEIMINAL LAW AMENDMENT 
ACT OF 1883. 

46 Vict. No. 17. 



Passed 26tli April, 1883. 
Came into operation 1st July, 1883 : s. 1. 



470. Conduct of defence at trial'] — ^Every accused person 
on his trial may, if so advised by counsel, make any admis- 
sions as to matters of fact, whatever the crime charged, or 
give any consent which might lawfully be given in a civil 
case — and, whether defended by counsel or not, he may 
make any statement at the close of the case for the prose- 
cution and before calling any witness in his defence without 
being liable to examination thereupon by coimsel for the 
Crown, or by the Court — and may thereafter personally 
or by his counsel address the jury. 



6(2) 
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THE CB.TMTNAL LAW AND EYIDENCE 
AMENDMENT ACT OF 1891. 

55 ViOT. No. 5. 



Passed 14th December, 1891. 
Came into operation on passing. 



6t Accused and hmhand or wife competent tpitnesses.^ — 
Every person oharged with an indictable offence, and the 
husband or wife, as the case may be, of the person so 
oharged, shall be competent, but not compellable,^ to give 
evidence in every Court on the hearing of such charge. 
Provided that the person so charged shall not be liable to 
be called as a witness on behalf of the prosecution, nor to 
be questioned on cross-examination without the leave of 
the Judge as to his or her previous character or ante- 
cedents.^ 

* As to the effect of the words " coiMetent, but not compellable," 
see R. V. Kops (1893), 14 New South Wales Law Reports, 150; and 
S. 0. on appeal to the P. 0., Kopa v. B., (1894) A. 0..650; 6 E. 
622; 70 U T. 890; 58 J. P. 668; and the observations <mU, 
pp. 18—25. 

^ The interpretation put upon this enactment by the Supreme 
Court of New South W^es is that it is not necessary to obtam the 
express leave of the Judge to cross-examine a defendant as to 
character. Where the Judge did not stop such cross-examination 
by the prosecution, he was held to have given implied leave : B. v. 
NeUon (1893), 10 New South Wales Weekly Notes, 44. 

It has been held that this section does not take away the right of 
the accused person to make an unsworn statement under s. 470 of 
the Act of 1883 {ante, p. 95) ; and that he may first make such state- 
ment, and afterwards ^e evidence on his own behalf : B. v. Smith 
(1896), 17 New South Wales Law Eeports, 104. 
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NEW ZEALAND. 



[The Justices of the Peace Act, 1882 (No. 15), was the first statute 
in New Zealand which rendered a person charged with an 
offence and the wife or husband of such person competent, but 
not compellable, to give evidence : s. 80. The enactment, which 
was limited to certain summary proceedings, was repealed by 
s. 75 of the Indictable Offences Summary Jurisdiction Act, 
1894 (No. 47). 

The Criminal Evidence Act, 1889 (No. 16), amended and 
extended the provisions to all criminal proceedings. Part of 
that Act was repealed by s. 422 and Third Schedule, Part II., 
of the Ciiminal Code Act, 1893 (57 Vict. No. 56); and the re- 
mainder by s. 75 of the Indictable Offences Summary Juris- 
diction Act, 1894 {5% Yict. No. 47). The sections of the later 
Acts, which with some variations reproduce the provisions of 
the Act of 1889 concerning such testunony, are printed below.] 



THE CEIMINAL CODE ACT, 1893. 
57 Vior. No. 66. 



Passed 6th October, 1893. 
Came into operation on a day appointed by the Governor's Procla- 
mation (not to be earlier than three months after gazetting of 
Proclamation) : s. 3 (1). 

Provisions relating to Procedure apply to aU prosecutions 
commenced on or sBter that day : s. 3 (2) ; and see further 
s. 3-(3). 

398. Evidence of accused^ — (1.) Every one proceeded 
against by indictment for any offence, either solely or with 
others, shall be a competent but not compellable witness 
for himself or herself upon his or her trial for such offence, 
and the wife or husband, as the case may be, of every such 
accused person shaU be a competent witness for him or her 
upon such trial. 

(2.) Provided that the wife or husband of an accused 
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person shall not be called as a witness without the consent 
of such accused person, except in any case in which such 
wife or husband are compellable to give evidence, or the 
charge be one in which either husband or wife is charged 
with inciting or being accessory to an offence against the 
other. 

(3.) Provided that no such person shall be liable to be 
called as a witness by the prosecutor, but every such 
witness called and giving evidence on behalf of the accused 
shall be liable to be cross-examined like any other witness 
on any matter though not arising out of his examination- 
in-chief. 

(4.) Provided that, so far as the cross-examination 
relates to any previous conviction of the accused, or to 
the credit of the accused, the Court may limit such cross- 
examination to such extent as it thinks proper, although 
the proposed cross-examination might be permissible in 
the cfiU3e of any other witness. 

399. Evidence of accused when undefended^] — If an ac- 
cused person, or any one of several accused persons being 
tried together, is not defended by counsel, then, on the 
completion of the examination of the witnesses on the part 
of the prosecution, the following caution, or words to the 
like effect, shall be addressed to him by or under the direc- 
tion of the Court : that is to say, " Having heard the 
evidence against you, do you wish to be called as a 
witness and give evidence in answer to the charge ? Tou 
are not obliged to give evidence, and if you decide not to 
be examined the fact wiU not be allowed to be subject of 
comment ; but, if you are called, the evidence you give 
may be used against you.'* 

400. No adverse comment allowed.'] — If a person charged 
with an offence shall refrain from giving evidence, or from 
oaUing his wife or her husband, as the case may be, as a 
witness, no comment adverse to the person charged shall 
be allowed to be made thereon.^ 

^ See ante, p. 18. 

401. Summing up.] — (1.) If an accused person, or any 
one of several accused persons being tried together, is 
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defended by counsel, sueli counsel shall at the end of the 
case for the prosecution declare whether he intends to 
adduce evidence or not on behalf of the accused person for 
whom he appears, and, if no counsel for any such accused 
person thereupon announces his intention to adduce evi- 
dence, the counsel for the prosecution may address the 
jury by way of summing up. 



(2.) Upon every trial of any person for any crime, 
whether me accused person is defended by counsel or not, 
he shall be allowed, if he thinks fit, to open his case, and 
after the conclusion of such opening the accused person or 
his counsel shall be entitled to examine such witnesses as 
he thinks fit, and, when all the evidence is concluded, to 
sum up the evidence. In case evidence for the defence is 
adduced, the counsel for the prosecution shall have the 
right to reply. 

403. Admi88ion8,~] — ^Any accused person on his trial for 
any crime, or his counsel or solicitor, may admit any fact 
alleged against _ the accused so as to dispense with proof 
thereof. 



THE INDICTABLE OFFENCES SUMMAET 
JUEISDICTION ACT, 1894. 

58 Vict. No. 47. 



Passed 24th October, 1894. 
Game into operation on passing. 



8. Emdence of accused.'] — (1.) Everyone charged before 
Justices with any crime punishable on indictment, and 
everyone proceeded against summarily for any offence, 
' either solely or with others, shall be a competent but not 
compellable witness for himself or herself for such offence, 
and the wife or husband, as the case may be, of every such 
accused person shall be a competent witness for him or her: 
Provided, — 

(2.) The wife or husband of an accused person shall not 
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be oalled as a witness without the consent of such accused 
person, except in any case in which such wife or husband 
IS compellable to give evidence, or the charge be one in 
which either husband or wife is charged with being a 
party to an offence against the other : 

(3.) No such person shall be liable to be called as a 
wifaiess by the prosecutor, but every such witness called 
and giving evidence on behalf of the accused shall be 
liable to be cross-examined like any other witness on any 
matter though not arising out of his examination-in-chief : 

(4.) So far as the cross-examination relates to any pre- 
vious conviction of the accused, or to the credit of the 
accused, the Justices may limit such cross-examination to 
such extent as they think proper, although the proposed 
cross-examination might be permissible in the case of any 
other witness. 

Evidence of accused when undefended^] — If an accused 
person, or any one of several accused persons being tried 
together, is not defended by counsel, then, on the comple- 
tion of the examination of the witnesses on the part of 
the prosecution, the following caution, or words to the 
like effect, shall be addressed to him by or under the 
direction of the Justices : that is to say, " Having heard 
the evidence against you, do you wish to be called as a 
witness and give evidence in answer to the charge P Tou 
are not obliged to give evidence, and if you decide not to 
be examined the fact will not be allowed to be subject of 
comment ; but, if you are called, the evidence you give 
may be used against you." 

No adverse comment allowed.'] — If a person charged with 
an offence shall re&aln from giving evidence, or from 
calling his wife or her husband, as tne case may be, as a 
witness, no comment adverse to the person charged shall 
be allowed to be made thereon.^ 

1 See a/nte, p. 18. 
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aXTEEXSLAND. 



THE OEIMINAL LAW AMENDMENT ACT, 1892. 
56 Vict. No. 3. 



Passed 21st July, 1892. 
Came into operation on passing. 



3, Competency of accused person and wife or husband.'] — 
Every person accused of an indictable ofience, and the 
wife or nusband, as the case may be, of every such accused 
person, shall be a competent witness on his or her behalf, 
but shaU not be compellable to be a witness without his or 
her consent. 

Any accused person tendering himself or herself as a 
witness shall be liable to cross-examination as in other 
cases. 

Nothing in this section shall render any person com- 
pellable to answer any question tending to criminate 
himself or herself with respect to any matter other than 
the offence for which he or she is being tried, and on the 
trial of which he or she tenders himself or herself as a 
witness. 
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SOUTH AUSTRALIA. 

45 & 46 VIOT. No. 245. 



Passed 30th August, 1882. 
Came into operation on passing. 

An Act to enable Persons accused of Offences to give 
Evidence on Oath. 

Preamble.'] — Whereas it is expedient to enable persons 
accused of offences to give evidence on oath. Be it there- 
fore enacted by the Governor of the Province of South 
Australia, with the advice and consent of the Legislative 
Council and House of Assembly of the said province, in 
this present Parliament assembled, as follows : 

1. Accused persons may give evidence on oath,'] — Notwith- 
standing any law or ordinance to the contrary, from and 
after the passing of this Act any person accused of any 
felony, misdemeanor, or other indictable offence, or of 
any offence pimishable on summary conviction, shall, if 
such person so desires, be competent and entitied to be 
sworn and give evidence as a witness on the trial of the 
felony, misdemeanor, or offence with which he is charged, 
and also in like manner may give evidence on any pre- 
liminary investigation into the said felony, misdemeanor, 
or offence, before Justices prior to the said trial : Provided 
that no presimiption of gmlt shall be made from the fact 
of such person electing not to give evidence.^ 

^ See ante, p. 18. 

2/ Evidence to be taken^ and may be used against accused 
person.] — Should such person give evidence on any pre- 
liminary investigation, the evidence so given shall be taken 
down in writing, and signed by the person giving the same, 
and also by the Justice or Justices, and shaU. be forwarded 
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to the Attorney-General, together with the depositions of 
the witnesses, and afterwards upon the trial of any accused 
person, the same may be given in evidence against him 
without further proof, unless it shall be proved that the 
Justice or Justices purporting to sign the same did not in 
fact sign the same. 

3. Interpretation.'] — The word " person," whenever used 
in this Act, shall mean as well the person charged as the 
husband or wife of such person. 

4. Bight of reply J] — The Crown shall not be entitled to 
the right of reply by reason only of such person having 
given evidence.^ 

' See ante, p. 36. 

5. Persona giving evidence may he cross-examined,'] — ^Any 
person so giving evidence shall be liable to be cross-examined 
as in the case of any other witness, and shall not be excused 
from answering any question on the ground that the answer 
may tend to criminate himself, and shall be liable to be 
prosecuted and punished for any perjury committed in 
such evidence in the same way as any other person now or 
heretofore competent to be examined as a witness : Pro- 
vided always, any husband or wife of any accused person 
so giving evidence as aforesaid shall be excused from 
answering any question on the ground that the answer 
may tend to criminate himself or herself, as the case 
may be. 

THE EVIDENCE FUETHEE AMENDMENT 

ACT, 1888. 

61 & 52 Vior. No. 435. 



Passed 8th December, 1888. 
Came into operation on passing. 

% Restriction of cross-examination,']— la any action, suit, 
or other proceeding in any Court of Justice, whether civil 
or criminal, the Judge, Commissioner, Stipendiary or Special 
Magistrate, or Justice of the Peace presiding in such Court, 
may disallow any questions put in cross-examination of 
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any party or other witness which may appear to him to be 
yexations and not relevant to any matter proper to be 
inquired into in the cause, matter, or proceeding then 
before such Court. 

3. Questions rekmnt to credibility/, I — ^In deciding whether 
questions affecting the credibility of a witness are relevant, 
or ought to be allowed, the Court shall have regard to the 
following considerations : — 

(a) Such questions are proper if they are of such a 

nature that the truth of the imputation conveyed 
by them would seriously affect the opinion of the 
Court as to the credibility of the witness on the 
matter to which he testifies : 

(b) Such questions are improper if the imputation which 
they convey relates to matters so remote in time, or 
of such a character, that the truth of the imputation 
would not affect, or would affect in a slight degree, 
the opinion of the Court as to the credibility of the 
witness on the matter to which he testifies : 

(c) Such questions are improper if there is a great dis- 

proportion between the miportance of the imputa- 
tion made against the witiiess's character and the 
importance of his evidence. 

4. Appeal."] — There shaU. be an appeal from the dis- 
allowance by any Justice or Justices of the Peace of any 
question put in cross-examination as aforesaid; which 
appeal shall be to the nearest Local Court of Full Jurisdic- 
tion, or, at the option of the appellant, to the Local Court 
of Adelaide of Full Jurisdiction, and the proceedings on 
such appeal shaU be conducted in manner, &c 
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VICTOBIA. 

THE OEIMES ACT, 1891. 
65 Vicrr. No. 1231. 



Passed 23rd December, 1891. 
Came into operation on passing. 



34, Person charged with offence and wife or hmhand to 
he competent as toitnessJ] — Where in any Court, or before 
any tfudge or Justice, a person is presented, indicted, 
informed against, or charged with an indictable ofEence or 
an offence punishable on summary conviction, whether 
solely or with others, such person and his wife or her 
husband (as the case may be) may be called as a witness 
at any stage of the proceedings at which witnesses may be 
called. Provided as follows : — 

(1) The person presented, indicted, informed against, 

or charged wiall not be called as a witness without 
his consent : 

(2) The wife or husband of the person presented, 
indicted, informed against, or charged shall not be 
called as a witness without the consent of that 

Eerson except in any case in which such wife or 
usband might have been compelled to give evidence 
before the commencement of this Act : 

(3) A person called as a witness in pursuance of this 

section shall not be asked, and ii asked shaU not 
be required to answer, either on examination, cross- 
exammation or re-examination, any question not 
relevant to the particular offence with which he is 
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charged, unless such person has given evidence of 
good character. Provided always that no comment 
shall be made upon the fact that any such person 
has not given evidence in his own behalf.^ 
* * See ante, p. 18. 

35. Caution to be given to person charged."] — ^Where a 
person charged with an offence is not defended by counsel 
or soKoitor, the following caution or words to the like 
effect shall, before he is called as a witness, be handed to 
him in writing under the direction of the Court, Judge, or 
Justice before whom he is charged (that is to sa^) : — 
" Having heard the evidence against you, do you wish to 
be called as a witness and ^ve evidence in answer to the 
charge? You are not obuged to be called and give 
evidence unless you wish, but if you are called the evidence 
you give may be used against you, and you will be liable 
to be cross-examined.'' 
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THE CODE OF OEIMINAL PEOCEDUEE, 1882. 
Act No. X. of 1882. 



Passed 6th March, 1882. 
Came into operation 1st January, 1883 : s. 1. 



342. Power to examine the accused,'] — ^Por the purpose 
of enabling the accused to explain any circumstances 
appearing in the evidence against him, the Court may, 
at any stage of any inquiry or trial, without previously 
warning the accused, put such questions to hrm as the 
Court considers necessary, and shall, for the purpose 
aforesaid, question him generally on the case alter the 
witnesses for the prosecution have been examined, and 
before he is called on for his defence. 

The accused shall not render himself liable to punish- 
ment by refusing to answer such questions, or by giving 
ffdse answers to them ; but the Court and the jury (3 
any) may draw such inference from such refusal or 
answers as it thinks just. 

The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence 
for or against him in any other inquiry into, or trial for, 
any other ofience which such answers may tend to show 
he has committed. 

No oath shall be administered to the accused. 
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ACT, 

application of 

Courts Martial, none to, unless specially applied- 16, 28, 

50, 53, 54 
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Ireland, none to - - - - - -16, 54 

proceedings, 

concerning highways, none to - - - 52 

criminal, to all - - - - - 15, 50, 55 

enforcing dyiL rights, none to - - 16, 44, 52 
pending, to ----- 15 — 16, 50, bb 

smuggling cases, ia, doubtful whether any to 51 — 52 

Scotland, to 16, 49 

commencement of - - - - - - 15, 50, 54, 55 

intention, general, of ----- - 21 

prior enactments overridden by - - - - 50 

title, short, of-------- 54 

ACTS. See Enaotments, and Table of Statutes, arde^ p. zi. 

C. 
CANADA, 
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comment on failure to testify not allowed in - 3, 18, 93 
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of prosecutor, imputations on - - - - 15, 30 — 33 

of witnesses for prosecution, imputations on - 15, 30 — 33 

CIVIL BiaHTS, 

proceedings for trying or enforcing, not affected by 
Act 16,44,52 

COLONIES. See also Canada; India; New South 
Wales; New Zealand; Queensland; South 
Australia; Yictoria. 
comment on failure of defendant, wife or husband to 
testify in -- - 18—25 

COMMENCEMENT OF ACT - - - - 15, 50, 54, 55 

COMMENT. 8ee also Guilt. 

on failure to testify 3—6, 13, 17—25 

compulsory effect of - - - - - - 18—25 

COMMON LAW, 

rule as to incompetency of defendant's wife or husband 

to testify at- - - - - - - 44 

exception to, in certain cases, and discussion on- 44 — 49 

COMMUNICATIONS, 

during marriage, disclosure of - - - 14, 25 — 28, 71 — 72 
after dissolution of marriage, disclosure of - - 27 

COMPELLABLE WITNESS, 

meaning of - - - - - 18, 19, 69, 70, 71, 96 

COMPETENCY, 

of defendant as witness - - - - - - 13, 15 

of defendant's wife or husband as witness - - - 13, 15 

against the other at common law - - 25, 39, 44 — 49 
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43—44, 50, 52 

in favour of the other whenever competent against 49 

CONVICTION, PBEVIOUS. See Peevious Offence. 
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OOTJET, 
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COTJETS MAETIAL, 

military, not governed by Act unless specially ap- 
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able to -------- 51 

evidence by, implicating another - - - 15, 32 — 33 
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time for giving ----- 35 
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may be drawn from - - - - 22 — 25 
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in Scotland . - . . 30, 32, 90 
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inference of, whether any to be made from defendant's 

failure to testify - - - - - 3—6, 18—26 
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6, 17—25 
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HIGHWAY, 
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charge of 16, 25, 43—44, 50, 52 

HUSBAND. See also Competency ; Wife ob Husband 
OF Defendant ; Witness. 
disclosure of communications by or to - 14, 25 — 28, 71 — 72 

I. 

INDIA, 
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INDICTMENT. See Count. 

INNES, STB GEOEGE, 

objection to Judge examining prisoner - - - 10 
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sible 47, 48 

parties to bigamous, admissible - - 49 
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grounds for admitting - - - 45—48 

N. 
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admissions and statement by defendant in - - 34, 95 
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18, 19, 21, 22—25, 96 
NEW ZEALAND, 

defendant, wife or husband, competent witness in- - 3, 97 
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application of Act to - - - - - - 15, 50 

exceptions ------ 16, 25, 28 
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defence, when - - - - 13, 14, 15, 16 

compellable witness, when - - - 16, 25, 39, 52 
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pending. 
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for the Use of Btndenta in Conveyancing. 
By the late Joshua Williams. Esq. 
The 18th Edition by T. C. Williams, 
ll.b. 21*. 1S9G. 

Good:£Ve*s Modem Law of Real Property, 
with an Introduction for the use of Stu- 
dents. 4th Edition. By Sir H. W. Kl- 
rni^HToNE, Profe&sor of the Law of Real 
and Personal Property in the Inns of Court, 
and J. W. Clakk. 2\s. 1897. 

E£LKe's Real Property Law. An Epitome 
of Real Properly Law, for the Use of 
Students. By W. H. lUsTiNtja Kelke, 



6*. 



Srbltoud's Real Prope^^ 
Ed. BytiioMAB H. Cf 

Ha HOLD B, B0MFAJ5. 

Reeeivers.— A Treati^ 

Practi<e as to Eeceivei 
Court of Chancery. 
4tii Editioa. 



1892. 



Restraint of Trade. — Matthews' 
Co Yenanta in Restraint of Trade . By J . B . 
Matthews, Bankter-at-Law, Author 
of "A Manual of the Law relating to 
Married Women," 9*. 1893. 

Sale, Contract of,— Benjamin's (J. P.) 

Treatise on the Law of Sale of Personal 
Property^ with reference to the American 
Decisions and the French Code and Civil 
Lew. 4th Edit, ms. net. 1888. 

Sale of Goods,— Xew BOLT. The 

of Goods Act, 189;^^ with Notes by Fn 
NEwnoLT, 2nd bldit. as. 1 

Ker (\V. C. a.) and Pearsoht Gee's 
B.) Commentary on the Sale of (i 
Acty lS9a ; forming a supplement to 
jam in on Sale. IS*. 1 

Settled Land Aets.— The Law 

Practice under the Settled Land 
1882 to 1890. By Aubhev St. J 
Clehke, D.A. 2nd Ed. 9*. l 

Sheriff Law.— A Compendium of 
Law relating to the Offieo and Onti 
Sherifl". By P. E. Mat he it. %is, 1 

Statutes.— CiiiTTT'iJ statutes of PrS_ 
tieal Utilitv. New Edit. By J. M. Lelv. 
Magna Ctarta to 1894. In \S vols. 
13/. 13^. Continued by Annual Supple- 
ments. 

The Interpretation of Statutes. By Sir 
P. B. Maxw^ell. 3rd Ed. By A. B. 
Kemfe. 21.^. 1S95, 

Stock Exchange.— MELS4HE1 Mia (R. 

E.) and GAnnNEa (S.> The Law and 
Customgj with an Appendix containing the 
Official Rules and Regulations. M Ed. 
In. Gd. i89i_ 

Support.^BANK.s. A Ti-eatise on the 
Law of Support for Land^ Buildings and 
Public WorlcB. By G, Banks, m.a. 123. 

_. , ,^, 1894. 

Title.— Hints &s to advising on Title. 
SixlEdit By W. H. CoYEft. Ss. 1896. 

ToPtS.— The Law of Torts, by J. F. Clbp.k 
and W, H. B. Lindsell. 2nd Ed. 255. 

Trade Marks.— Au Abstract ol Rei>orted 
Cases relating to 'I'rade Marks, between 
the years 1876 and 1892 inclusive ; with 
the Statutes and Rules. By J ameb A usten 
Cartmell. 2-5 j. 1893. 

KEaLY. A Treatise on the Law of Trade 
Marks, Trade Name and Merchandise 
Marks. By D. M.Kerlv, m.a. 25*. 1894. 

Trusts, — 1 .K w 1 N 'a { Th M as) Practical 
Treatise on the Law of Trusts. 9th Edit. 
^2«- 1891. 

Romeh's (T. A.), The Judicial Trustees' 
Guide, containing the Law and Practice, 
List of InvestnientS) Foiins of Procedure, 
Trustees' Acco^^nts, &c. 8*. 1898 

Jlfiail&j^BKwEFi, A Treatise on the Law 
A. BEWP.S. 18*. 1394, 

(T.) Treatise on Wills, 
vols. -^L 10*. 1893. 

, and Jaeman's (T.) Concise 
IUe; with Practical Notes. 11th 
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